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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2085 
JOHN L. YORKE, Plaintiff in Error, 
versus 
MARCELLE DENISE MAYNARD, AN. INFANT, ETC., 
Defendant in Error. 
PETITION FOR A WRIT OF ERROR AND 
SUPERSE'DEAS. 
To the Honorable Justices of the Sttpre'lne Court of Appeals 
·of Virginia: 
Your petitioner, J obn L: Yorke, respectfully represents 
that he is ag-grieved by the final judgment of the Law and. 
Equity Court of the City of Richmond entered against him 
on the 2nd day of June, 1938, in the principal sum of $1,000.00, 
in an action by Notice of l\{otion for Judgment, wherein re-
covery of damages for personal injuries received as the re-
sult of an automobile accident was sought. In this action, 
your petitioner was the defendant and Marcelle Denise May-
nard was the plaintiff, and . for convenience will so be desig:.. 
nated throug·hout this Petition. · 
THE CASE IN TilE COURT BELOW. 
The case at bar was the last of three companion cases to 
come to trial. Two trials of this action were had, the 
2* first of *which resulted in a verdict: of the jury for the 
defendant, which was later set aside by the Court, 
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and a ne'v trial awarded the plaintiff,, and the sec-
ond of which resulted in a verdict and judgment 
for the plaintiff (R., pp. 14, 15, 17). The plaintiff, 
an infant who sued by Thalas Penn ~Iaynard, her father and 
next friend, by her Notice of 2.'Iotion for Judgment :filed in 
the Law and Equity Court of the City of Richmond on the 
2nd day of October, 1936, charged that she had been injured 
when riding as a guest in the automobile of the defendant 
'vhile he was operating the same, and that the accident re-
sulting in her injuries occurred because of certain acts of 
negligence on the part of the defendant, as are more particu-
larly set forth therein (R., pp. 2-5). The defendant, in addi-
tion to the plea of the general issue, relied upon the conten-
tions that the plaintiff and defendant were engaged in a joint 
enterprise, that the plaintiff was guilty of negligence on her 
own behalf causing or contributing to cause the accident in 
question, that the accident was an unavoidable one, and cer-
tain other defenses as more fully appear in his Grounds 
of Defense (R., pp. 7, 8). During the first trial of this case, 
both at the close of the plaintiff's case (R .. , p. 311) and at the 
conclusion of all of the evidence (R., p. 312), the defendant 
moved to strike out and exclude from the consideration of the 
jury all of the evidence introduced 9n behalf of the plaintiff 
on the ground that the evidence did not disclose a case of gross 
neglig-ence or wilful or wanton injury, that the 
3* evidence mnply *disclosed that the plaintiff and 
defendant had been drinking whiskey together a 
short while prior to the accident and that the plain-
tiff knew or, in the ex-ercise of ordinary care for 
her own safety, should have known that the defendant was 
an unsafe driver and that, therefore, when she ent~red the 
automobile of the defendant and continued to ride with him 
under the circumstances, her conduct in this behalf constituted 
such negligence on her part as should bar a:riy recovery by her 
as a matter of la.,v, and upon the further ground that the 
plaintiff made no sufficient protest to the defendant concern-
ing the manner in 'vhich she alleged he was driving his apto-
mobile; but the Court overruled both of these motions. There-
after, and for the same reasons the defendant objected to the 
giving· of any instructions at the request. of the plaintiff 
(R., p. 314). The jury, at the first trial of this action, returned 
a verdict for the defendant, which was later set a8ide by the 
Court and a new trial awarded upon motion of the plaintiff 
(R., pp. 14, 15, 330). 
During the ~econd trial of this case, both at the close of the 
plaintiff's case (R., p. 701) and at the conclusion of all of the 
evidence (R., p. 702), the defendant again moved to strike 
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out and exclude from the consideration of the jury all of 
the evidence introduced on behalf of the plaintiff for the 
reason that the evidence did not disclose a case of gross neg-
lig·ence or wilful or wanton injury, for the reason that the 
4* evidence *an1ply disclosed that the plaintiff and d-efend- . 
· ant had been drinking· whiskey tog·ether a short while 
prior to the accident and that the plaintiff knew or, in the exer-
cise of ordinary care for her own safety, should have known 
that the dP.fendant was an unsafe driver, and that, therefore, 
'vhen she entered the automobile of the defendant and con-
tinued to ride with him under the circumstances her conduct in 
this behalf constituted such neglig·ence on her part as should 
bar any recovery by her as a matter of Ia,v, and for the fur-
ther reason that the plaintiff made no sufficient protest to the 
defendant concerning the manner in which she alleged he was· 
driving his automobile; but the Court overruled both of these 
motions (R., pp. 701, 702). Thereafter, and for the same 
reasons, the defendant objected to the giving of any instruc-
tions at the request of the plaintiff (R., p. 703). Again, after 
a verdict for the plaintiff, the defendant moved to set aside 
the verdict of the jury and enter up final judgment for the 
defendant, assigning· as his reasons the same grounds set forth 
in his n1otions to strike the plaintiff's evidence and certain 
.other errors relative to the admitting and rejecting of evi-
.dence and the granting, refusing and amending of instruc-
tions ; but the Court overruled this last said motion and en-
tered judgment upon the verdict of the jury (R., pp. 19, 725, 
726). 
5* *THE F'ACTS. 
In discussing the facts in the case at bar, it is proposed 
to exan1ine 1norc particularly the evidence introduced during 
the second trial. The Court below having expressly assigned 
as its reason for the setting aside of the verdict of the jury 
in favor of the defendant rendered in: the first trial the giving 
at the request of the defendant of the supposedly erroneous 
Instruction No. "K" (R., pp. 4, 5), it is believed that only 
tha.t portion of the evidence introduced at the first trial which 
dealt with the defense set up in Instruction No. "K" need 
be noticed with any particularity in this Petition. The de-
fendant believes and no"' submits that the Court erred dur-
ing the first trial of this case in refusing to strike out the 
plaintiff's e·vidence, but, inasmuch as a second trial has been 
l1ad and the evidence in the two trials was a good deal alike, 
a determination of the contentions a.dvanded by the defendant 
in the motions to strike the plaintiff's evidence made during 
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the second trial will effectually dispose of the case when it is 
considered along with the error assigned in setting aside the 
verdict and awarding a new trial. The evidence supportive of 
Instruction No. '' l('' will be discussed in the argument 
6* concei·ning the propriety of the Court's action in *set-
ting aside the first verdict. Therefore, unless otherwise 
noted, the. review of the facts in the case 'viii be confined to 
the facts as disclosed by the evidence in the second trial. 
To the proper understanding of the evidence bearing upon 
the conduct of the parties litigant immediately prior to and 
during the time of the accident, it is believed that a somewhat 
detailed account of the actions of the plaintiff and the defend-
ant, and those of the four other young people, members of the 
s~me party, during the several hours just preceding the acci-
. dent, is absolutely indispensable. For the four young people 
riding in the defQndant~s automobile and for the other young 
man and young lady who were following them in another auto-
mobile, the accident brought to an abrupt and unhappy end ap. 
evening's frolic. It is proposed, therefore, to relate chronologi-
cally the events of the entire evening. The advantages of 
this mode of discussion, it is earnestly suggested, will be 
readily apparent when the complete story is told. · 
John L. Yorke, the defendant, had arranged with Mrs. 
Margaret Apperson, who was then ].iiiss Margaret Mason, 
to call upon her the night of the accident (R., p. 333). They . 
had lmown one another for five or six years (R., p. 332). Stay-
ing with Mrs. Apperson at that time was her cousin, Miss 
Helen Kilby, who was from Trenton, New Jersey (R., p. 333). 
Miss Maynard, the plaintiff, had an engagement with 1\lr. 
Charlie ·Oottle for the evening. They had also been ac-
7* quainted for four or five years (R., p. 466). The de-
fendant *and 1vlr. Cottle had been schoolmates for three 
years· at the Virginia Polytechnic Institute. 1\irs. Apperson's 
guest, Miss Kilby, had arranged to spend the evening in the 
company of 1\Ir. Chester Lutz, 'vho was also from Ne·w J er- , 
sey and whom she had known there (R., p. 418). 
The defendant arrived driving his automobile, a 1936 Olds-
mobile convertible coupe, at the home of Mrs. Apperson 
around 9 :00 o'clock P. M. ; Mr. Lutz had already reached there . 
in his own automobile. The party then set out, Miss J{ilby 
riding in the car of 1\1:r. Lutz and 1\Irs. Apperson accompanying 
the defendant in his automobile. After purchasing some gaso-
line the two automobiles proceeded to an A. B. C. store located 
on West Broad Street in the City of Richmond (R., pp. 334, 
420). There the defendant purchased a quart of Seagram's 
whiskey and Mr. Lutz purchased a pint of the same (R., pp .. 
335, 422, 608). 
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From the A. B. C. store on West Broad Street the two 
automobiles proceeded to the corner of Brookland Park Boule-
vard and Chamberlayne Avenue, which is located on the north 
side of the City of Richmond, at which point Mr. Lutz and 
Miss Kilby stopped their car while the defendant and Mrs. 
Apperson went to get ~Ir. Cottle and the plaintiff (R., . pp. 
335, 336, 422). After this was accomplished, the defendant 
again met the Lutz car and the two drove north,vardly to 
the Wigwam which is located on the Richmond-Washington 
highway approximately 6 or 8 miles north of the Oity of Rich-
mond (R., p. 337). The '\Vigl\ram is equipped with booths 
8*' *where its patrons may sit for eating and drinking. It 
also has facilities for dancing. This party of young· peo-
ple arrived there about 10 :15 or 10 :30 P. M. (R., pp. 338, 423, 
470). 
There was no evidence of drinking by any of the members 
of the party until they had arrived at the Wigwam. Upon 
their arrival there, the defendant and Mr. Lutz took their 
quart and pint of whiskey into the '\Vigwam with them and 
drinks were prepared with ginger ale and ice purchased there 
(R., pp. 338, 423, 470, 471). The defendant testified that 
he put his quart of whiskey on the table and that 1\!Ir. Lutz 
at :first pl~ced his pint of whiskey on the seat beside him. 
He said that both bottles of whiskey were entirely consumed 
by the party, however, before they left (R., pp. 608, 609). 
The defendant said that his agreement with ~Ir. Cottle was to 
divide the cost of the quart of whiskey, which was done (R., 
p. 653), and that Mr. Lutz had agreed before leaving Mrs. 
. Apperson's home to contribute the pint of whiskey as his 
share (R., p. 608). Mr. Lutz, however, testified that he placed 
his pint of whiskey on the seat in the booth and never opened 
it (R., p. 426), admitting at the same time that he had testi-
fied at the first of these three companion cases to the effect 
that he had not seen the quart of ·whiskey a.t all, but that his 
pint had been placed upon the table in the booth and consumed 
(R., pp. 447, 448). All the parties agreed that no eating 
9* was done :~~:a.t the Wigwam, and also agreed that no whis-
key was taken away with them at the time of their de-
parture. 
Although these six young people were all seated in a booth 
which was scarcely large enough to accommodate them (R., 
pp. 338, 364, 628), and in such cramped position must neces-
sarily have seen every move of one another, it may be ob-
served with utmost fairness, it is believed, that the evidence 
touching upon the events transpiring in the Wigwam, and par-
ticularly with regard to the amount of Whiskey consumed by 
each of the members of the party, is unmistakably marked 
... , 
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with an abundance of inconsistent statements which could 
have been only the product of an unjustified reluctance to 
speak out with that frankness' required of a witness, a studied 
and purposeful vagueness, or a confusion of minds difficult 
to comprehend if one be called upon to attach much weight 
to the circumstances surrounding the accident, which hap-
pened around 1:00 A. ~I., as detailed by the same witnesses. 
Mrs. Apperson testified that upon their arrival at the Wig-
wam a drink was :fixed for everyone, that she herself took one 
drink and saw the defendant take one (R., pp. 338, 339). She 
neither sa'v any whiskey taken to the automobile when the 
party left nor saw any left upon the table in their booth 
(R., p. 558). Although she testified on direct examination 
that the four friends of ~ir. Yorke whom they met at the 
Wigwam came and "stood around and talked" at the edge of 
the table for ''ton or fifteen minutes" (R., p. 338), when 
10* asked *to account for the disappearance of that· por-
tion of the whiskey which remained after the :first drinks 
'vere prepared, she testified that these four people from the 
booth next to theirs came over and had several drinks (R., p. 
361). Mr. Lutz imagined that these four friends of the defend-
ant probably either drank or carried off his pint of whiskey. 
He was unable to say whether or not there was any whiskey 
left in his bottle when his party left. He said that he was only 
interested in the mnount of whiskey he himself drank and 
that he was not interested in the quantity consumed by the 
other members of his party (R., p. 451). The plaintiff testi-
fied that she saw the defendant take one highball, and that she 
herself "took a couple of sips" of h~r own (R., pp. 470, 471). 
When asked on cross examination if she had not testified 
during the trial of ~irs. Apperson's case against the defend-
ant to the effect that she had seen the defendant take two 
drinks, she admitted that she had so testified, but added that 
she had only assumed the taking of the second drink, taking it 
for granted that the defendant had one drink of whiskey with 
his other friends (R., pp. 485, 487, 488, 489). She, like her 
witnesses, said that she "wasn't interested in the bottle "" * * 
wasn't noticing" (R., p. 489). 
The defendant testified that he and his own party drank 
both the quart and the pint of whiskey before they left the 
Wigwam and that he and J\irs. Apperson, who was then, of 
cotusP., ~fiss J\iaAon, went OVP.r to the table of Mr. Cox 
11 * :-1ru1 his friends and had a drink from *~Ir. Cox's bottle 
of "Old BenP.factor" whiskey and also had a bottle or" 
beer each (R .. nn. 610. 611, 612). He testified that the quart of 
whiskey brou~·ht hy him had been entirely consumed and the 
pint of ~1r. Lnt.z had been opened and so~e drinks poured 
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from it while he and Mrs. Apperson were at Mr. Cox's table 
(R., p. 613). He said that no one, to his knowledge, partook of 
the quart and pint of 'vhiskey brought by his own party except 
themselves (R., p. 614). He stated that he did not consider 
hhnself drunk, but that he could naturally feel the whiskey 
which he had consumed (R., pp. 630, 653). He said that it was 
difficult for him to describe exactly how he felt, that he felt 
"pretty good", like anyone drinking a lot. Mr. Cox, who 
testified on behalf of the defendant, said that he had known 
the defendant since 1929. They had also been school friends 
at the Virginia Polytechnic Institute. He testified that he . 
and his party arrived at the Wigwam around 10 :00 or 10:30, 
and saw the defendant and the other members of his party 
seated at their booth. He saw a pint bottle of Seagram's 
whiskey on the table in the booth occupied by the defendant's 
party. He himself had a bottle of ''Old Benefactor'', a Scotch 
whiskey (R., pp. 582, 583.), and drank no whiskey other than 
from his own bottle throughout the evening (R., p. 584). He 
testified that he considered the defendant 'vas intoxicated, 
and that his opinion in this regard was based upon the fact 
that the defendant was indulging in jokes, the fact that 
12* he wasn't *walking as ·straight as he might have walked, 
the fact that his actions in general were not the same as 
he had noticed them on prior occasions when he had known 
the defendant to be perfectly sober, and the fact that the 
defendant's speech was not normal (R., pp. 585, 586, 587, 603, 
604). 
Mr. Lutz testified that when he arrived at the scene of the 
accident the defendant called to him: "We must get this 
car out of here" (R., p. 432). In regard to this statement the 
defendant said that he believed his guests were not seriously 
injured and that, inasmuch as they were to be taken to the 
hospital in the Lutz automobile, he wanted to get himself and 
his automobile away before the police arrived there, for fear 
the police might smell the alcohol on his breath (R., p. 621). 
He likewise delayed reporting the accident because he ''had 
been drinking" (R., p. 626). 
At about 12:30 A. M. (R., pp. 338, 470), when the Wigwam 
was about to be closed for the night (R., pp. 366, 611), the 
six young people in this party proceeded towards Richmond, 
the plaintiff riding with her escort, Mr. Cottle, in the rumble 
seat of the defendant's automobile, Mrs. Apperson riding 
with the defendant in the seat of his car and Miss Kilby 
and Mr. Lutz following in the latter's automobile. It had 
been agreed upon at the Wigwam that the party should pro.., 
ceed to "Raker's Lunchroom at 1\fechanicsville in order, ac-
. cording to the pl_aintiff's theory of the case, to get something 
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to eat (R.; pp. 341, 426, 473, 615). Baker's Lunchroom was 
also licP.nsP.d to sell beer and wines (R., p. 651). The de-
13"" fendant testified *that they were going over there to 
eat, drink and dance, in other words ''to keep the night 
going" (R., p. 652). The defendant stopped his car at 
Royall's Filling Station, which is located at the point where 
the Richmond-Washington Highway enters the City of Ricl1-
.mond, in order to ascertain whether or not ~1r. Lutz \Vas fol-
lowing thP.m. At this point, as all parties agreed, the two 
automobiles turned to the left (R., pp. 342, 427, 474). As 
to the routP. traversed from Royall's filling ~Station to the 
point of the accident, the evidence disclosed considerable-
conflict and some apparent confusion. 
It is desired to point out here that there were two routes 
by which the party could have driven to the point of the 
accident from Royall's Filling Station. First, by driving 
eastwardly on Norwood A venue, crossing the end of Cham-· 
her layne A venue, to Second Street Road, turning sharply 
to the left into Second Street Road and then going approxi-
mately 650 feet to the point of the accident, the distance 
over this route being one and sixty-five one-hundredths mlles; 
second, by proceeding eastwardly on Norwood Avenue to its 
intersection with Chamberlayne A venue and southwardly on 
Chamber layne A venue turning left into Claremont A venue, 
then right into Laburnum Avenue and so right to Second 
Street R.oad, turning left into Second Street Road and pro-
ceeding northeastwardly to the point of the accident, the dis-
tance of which is approximately three and seventy-five one-
hundredths miles. The second of the two routes de-
14* scribed was *slightly more than two miles longer than 
the fit:st (R., pp. 660, 665, 667). The distance from the 
intersection of Laburnum Avenue and Second Street Road· to 
the intersection of the latter with Norwood Avenue was one 
and two-tenths miles (R., p. 664). This portion of Second 
Street Road between Laburnum Avenue and Norwood Ave-
nue contained many bad hills and curves. As one witness 
described it, it was a "mighty dangerous road", a "black-
snake road" (R., pp. 384, 385). There \Vere no curves in 
that short portion of Second Street R.oad between its inter-
section with Norwood Avenue and the curve upon which the 
accident happened (R., p. 661), and t.he road \Vas nearly level 
(R .• p. 374) . 
. Mrs. Apperson testified as to the taking of the second of 
the two routes dP.scribed above (R., pp. 342, 343). The testi. 
mony of the plaintiff was to the same effect (R., p, 474), ex-
cept that she rP.called having made a short left turn about a 
hundred yards before the accident happened (R., p. 492). 
John L. Yorke v. 1\tiarcelle D. 1\llaynard, etc. 9 
lV[r. Lutz testified that they made thrP.e short left turns in go-
in~ from Royall's Filling Station to the point. of the accident 
(R .• p. 441) and that they went by Norwood Avenue (R., 
pp. 427, 428). HP. admitted having testified in the first of , 
these three companion cases that milytwo left turns were made 
from Royall's Filling~ Station to the point of the accident; but 
gave as the reason for this discrepancy the fact that he 
15* had familiarized *himself with the road since the Cottle· 
trial (R., p. 444). The defendant testified that he was 
familiar with the roads and that he drove straight down Nor-
wood A venue to SP.cond Street Road and turned sharply left 
there. lie said that he did not take the route described by -
:1\{rs. AppP.rson for the reason that it was much longer (R., 
pp. 615, 616) . 
.1.\.. plat of that curved portion of Second Street Road upon 
which the accident happened was introduced in evidence at 
.the trial of this case and n1arked Exhibit "Y" but was omitted 
from the Record by agTeement of counsel (R., p. 655). Copies 
of this plat are to be found in the R.ecords in the case of 
Cottle v. Yorke and JJ;J a.son, v. Y O'rke. The road at this point 
curvP.s towards the right proceeding northwardly from the 
City of Riclm1ond, as was the dP.fendant. The surface of the 
road was constructed of macadam or asphalt which was about 
eighteen feet wide (R., p. 656). On the right-hand edge of the 
road, that is, on the inside of the curve, there was practically 
no shoulder to the road. There was a small drainage ditch 
located there almost at the edge of the hard surface (R., p. 
389). The drainage ditches along this part of Second. Street 
Road had been recently cleaned and the dirt ,vhich had been 
scraped out of them by the road machine pulled out upon the 
hard surface of the road. This was particularly true on the 
right-hand side of the curve because there was no shoulder 
to the road there upon which the dirt could be placed (R., pp. 
412, 413). If the defendant actually came by the route de-
scribed by 1\<Irs. Apperson, he would not have come upon 
16* a portion of Second Street *Road along· which this work 
had been c~rried on until after reaching a point north 
of the intersection of that road ,vith Norwood Avenue (R., 
p. 412). The dP.fendant testified that he had gone over the 
road during the morning of the day before and that there was 
no dirt there then (R., p. 622). ~fr. Sledd, who arrived at the 
scene of the accident very soon after it happened and ex-
amined the road with a flashlight, testified that the dirt was 
six or seven inches in depth in the curve. (R., p. 503). Mr. 
Brooke, who went to the scene of the accident with the defend-
ant and l\fr. Sledd shortly thereafter, also: examined the road 
with a flashlight and said that the dirt was heaviest of all on 
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the curve a.nd was three or four inches deep at that point (R., 
pp. 520-522). Officer Gatewood stated that the dirt was six 
to ten inches· deep on the hard-surfaced portion of the road 
on the right-hand side in the curve and that at this point it 
had been thrown towards the center of the. road (R., pp. 532, 
533). He described the dirt as being loose dust and soil (R., 
pp. 533, 534), which had washed from the fields into the drain-
. ag·e ditches ·and scraped from there onto the road. Officer 
Holland testified that the deepest portion of the dirt on the 
hard surface was to be found about a foot and a half in from 
the edg-e and that at that point it was from six to eight inches 
deep (R., p. 548). Officer H~drick said that there was more 
dirt" hi the curve than at any place else on the road. He 
said that it 'vas so deep that he had to dig down with his foot 
in order to come to the hard surface of the road. He 
17* *described the dirt as being·" slick; you know, loose dirt 
on a hard surfaco" (R.., pp. 565, 566, 573, 57 4). 
Concerning the 1nanner in which the defendant operated his 
automobile, the plaintiff testified that he at first drove very 
carefully (R., p. 47 4). She said that on .the curve, which she 
apparently recalled as being a short left turn (R., p. 492), 
before the one upon which the accident happened, she noticed 
that the defendant was driving at a terrific rate of speed and 
that she called to him·: "Johnnie, don't drive so fast'' (R., 
p. 475). 'When asked by her counsel ho'v nn1eh time elapsed 
between her protest and the happening of the accident, she 
stated that its happening was "almost instantaneous" tllere-
after. She noticed that the defendant seemed to be laughing 
and was looking· nt :\Irs. Apperson at that time, although 
she could not understand anything that he said (R., p. 476). 
Mrs . .Apperson testified that the defendant drove his automo-
bile at a ''perfectly moderate ratP. of speed'' until he reached 
Second Street Road (R .. , p. 343), especially on the ·narrow 
roads (R., p. 344). On this road, however, he began increas-
ing his speed and the witness cried ''Johnnie", to which the 
defendant, according to her testimony, replied that she should 
not worry inas1nuch as he 'vas familiar wi~h the road (R., 
p. :144). She testified that he 'vas not driving under 50 miles 
an hour (R., p. 345). The plaintiff and 1\irs. Apperson were, 
under the evidence presented in this trial, the only eyewit-
nesses to the accident. 1\ir. Lutz, who, it will be recalled, was 
following the defendant in his o'vn car with l\Hss J{ilby, 
lR* testified *that he was driving at a speed from twenty to 
twP.nty-five miles an hour (R., p. 435) ~ 1 He said that he 
lost sight of the dP-fendant 's car when it made "the last left 
turn'' (R., p. 428), adding, upon repetition of the question, 
that it was when he saw the tail-light disappearing around a 
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curve closP. to the point where they had missed a turn and had 
to back their automobiles (R., p. 435). He noticed two curves 
but no hills or narrow bridges between this point and the 
point of the accident (R., pp. 438, 439). 
The defendant testified that he approached the curve upon 
which the accident happened driving on the right or right-
center of the road (R .. , pp. 346, 631). He estimated that when 
he P.ntered the curve he· was driving at approximately thirty-
five miles an hour ( R.. p. 622). He had previously reduced 
the speed of his auton1obile and felt that he could drive around 
the curve without any difficulty; this he considered would 
have been accomplished but for the sand and dirt on the road 
:(R .• pp. ,635, 638). He testified that as he turned the steering· 
wheel of his automobile to go around the curve to the right 
opposite 1\tlr. Scott's entrance, his automobile skidded (R., p. 
619). The car then came across the road to,vards the right, ' 
whereupon the defendant attempted to apply his brakes. His 
foot slipped from the brake pedal and pressed down the ac-
celerator. The a.utmnobile then ran into the hedge on the 
right-hand side of the road, back across to the left of the 
road and eventually turned over (R., pp. 620, 622). The tes-
tiinony of all of the witnesses who testified concerning the 
dirt on the roadway strongly supports the defendant's 
19* *theory as to the immediate and controlling cause of the 
accident. Officer Sadler said that tho skid marks went 
first to the left and then back across the road to the right and 
then out into the road again, and that there was dirt on the 
roadway throughout the entire length of the skid 1narks (R., 
pp. 380, 381). Officer Hedrick, who, it may be repeated, testi-
fied that the dirt was so deep on the hard surface of the road · 
in the curve that he had to dig do,V11 with his foot in order 
to reach the hard surface, said that he could see upon his 
exan1ination of the road ,vith a flashlip;ht on the night of the 
accident that the sldd marks started in this dirt (R., pp. 573, 
580). 
The dP.ffmdant denied that any member of the party com-
plained to him of the manner in which he was operating his 
automobile (R .• p. 651). ThP. uncontradicted evidence in the 
case was that the radio was turned on and playing-loud enough 
so that the plaintiff an~ her escort, 1\fr. Cottle, who were 
riding in the rumble seat could hear it (R., p. 651), and that 
the party up to the very time of the accident had been .a most 
pleasant and congenial one (R., pp. 356, 484, 618). Mrs. Ap-
person stated that there had been no misunderstanding until 
the very moment of the accident (R., p. 357). The defend-
ant even visited the offices of counsel f~r the plaintiff with. 
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_the plaintiff's brother after the accident happened (R., p. 
627). 
20* * ASSIGNl\1:ENTS OF ERROR. 
(1) The Court erred, at the first trial of this case, in over-
ruling defendant's n1otion to strike out and exclude from the 
consideration of the jury all of the evidence introduced on 
behalf of the plaintiff made after the plaintiff had rested her 
case. 
(2} The Court erred, at the first trial of ·this case, in over-
ruling defendant's n1otion to strike out and exclude from 
the consideration of the jury all of the evidence introduced 
on behalf of the. plaintiff made after both plaintiff and de-
fendant had rested their cases. 
(3) The ·Court erred at the first trial of this case, in giving 
any instruction at the request of' the plaintiff. 
( 4) The Cour,t erred, at the first trial of this case, in sus-
taining the motion of the plaintiff to set aside the verdict of 
the jury for the defm~dant and award her a new trial. 
( 5) The Court erred. at the second trial of this case, in re-
fusing to allo'v the defendant to prove by the witness, Hed-
rick, that he had made an examination on the night of the 
accident of the autmnobile in which the plaintiff was injured 
and that he had found two condoms in that part of the auto-
mobile occupied by the plaintiff and her escort, 1\ir. Cottle. 
* ( 6) Tllf~ Court erred, at the second trial of this case, 
21 * in refusin~: to allow the defendant to ask the witness, 
Cox, relative to the issue concerning the defendant's 
sobriety, whether or not he had seen the defendant 'valk. 
(7) The Court erred, at the second trial of this case, in 
refusing to allow the defendant to prove by the witness, Cox, 
that the real defendant in this case, an insurance company, 
had not. been a party to the withholding from the jury any 
of the facts in the case. 
(8) The !Court erred, at the second trial of this case, in 
overruling defendant's motion to strike out and exclude from 
the consideration of the jury all of the eviqence introduced on :~ 
behalf of the plaintiff 1nade after the plaintiff had rested her 
case. 
(9) The Court erred, at the second trial of this case, in 
overruling defendant's motion to strike out and exclude from 
the consideration of the jury all of the evidence introduced 
on behalf of the plaintiff made after both plaintiff and de-
fendant had rested their cases. 
(10) The Court erred, at the second trial of this case, in 
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giving at the request of the plaintiff any instructions, 
22* *and particularly Instructions Nos. 1, 2, 3-A, 4, 5, 6, 7 
and f( · 
(11) The Court erred, at the second trial of the case, in 
refusing to give at the request of the defendant Instruction 
No. "E ", and in an1ending the said instruction and giving 
the same as set forth in Instruction No. "E-1 ". 
(12) The Court erred,· at the second trial of this case, in 
refusing· to give at the request of the defendant Instruction 
No. "0". . 
(13) The Court erred, at the second trial of this case, in 
refusing· to give at the request of the defendant Instruction 
No. "P". 
{14) The Court erred, at the second trial of this case, in 
overruling defendant's motion to set aside the verdict of the 
jury and enter up final judgment for the defendant, or award· 
the defendant a new trial. 
LEGAL QUESTIONS PREiSENTED. 
(1) Did the evidence in either the first or second trial of 
this action disclose a case of actionable negligence in view of 
the fact that the plaintiff was a. gratuitous passengerf 
23* >¥• ( 2) Did the evidence in both the first and second 
trials of this action disclos·e that the plaintiff was guilty 
of contributory or independent negligence efficiently con-
tributing to cause her injuries as a matter of law~ · 
(3) Was there any error contained in Instruction No. "K" 
given at the request of the defendant at the first trial of thh~ 
action, and, if so, whether such error justified the setting 
aside of the verdict of the jury for the defendant and the 
awarding to the plaintiff of a new trial f 
( 4) Did the refus~1l of the Court, at the second trial of this 
action, to allow the defendant to prove by the witness, Hedrick, 
the findings of his examination of the automobile constitute 
reversible error? 
(5) Did the refusal of the Court, at the second trial of this 
action, to allow the defendant to ask the witness, Cox, whether 
or not he had seen the defendant walk and therebv elicit facts 
concerning· the issue of the defendant's sobriety constitute 
reversible error? 
(6) Did the refusal of the ;Court, at the second trial of this 
action, to allow the defendant to prove by the witness, 
24* Cox, that the *real defendant in this case, an insurance 
company, had not been a party to the withholding from 
the jury of any material facts in the case qonstitute reversible 
error? 
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(7) Did the giving of Instruction No. 1, at the second trial 
of this action, on behalf of the plaintiff constitute reversible 
error! 
(8) Did the giving· of Instruction No. 2, at the second trial 
of this action, on behalf of the plaintiff constitute reversible 
error~ 
(9) Did the giving of Instruction No. 3-A, at the second trial 
of this action, on behalf. of the plaintiff constitute reversible 
error? 
(10) Difl the ~;ivin~ by the Court, at the second trial of 
this action, .of Instruction No. 6 on behalf of the plaintiff con-
stitute reversible error? 
(11) Did the giving by the Court, at the second trial of 
this action, of Instruction No. 7 on behalf of the plaintiff con-
stitute reversible error? 
(12) Did the action of the Court, at the second trial of 
this action, in refusin~: to give at the r-equest of the defendant 
Instruction No. '' E '' and in amending the said *instruc-
25* tion and giving the same as Instruction No. "E-1'' con-
stitute reversible error? 
(13) Did the refusal of the Court, at the second trial of 
this action, to give at the request of the defendant Instruc-
tion No. "0" constitute reversible error? 
(14) Did the refusal of the Court, at the second trial of 
this action, to give Instruction No. "P'' at the request of the 
defendant constitute reversible error? 
ARGU]{IENT. 
Before discussing the various questions given above, it is 
desired to point out that the real defendant in this case, an 
insurance company, not only found itself in an extremely 
awkward position throug;hout the four trials of these three 
companion cases, but also now finds itself in a situation more 
disadvantag·eous than could ever be possible for a named de-
fendant in a case. It was brought out at the second trial of the 
case at bar that the defendant had refused to give the name of 
Mr. ·Cox to the counsel furnished for the defense of these 
cases under the insurance policy issued to the· named defend-
ant and that the na1ne of Mr. Cox only came out by accident 
in one of the trials. It was not *until the very last 
26* trial tha.t the name of Mr. ]/funt, the companion of Mr. 
Cox, could .be obtained. The evidence was uncontra-
dicted to the effect that the defendant had visited the law of-
fices of counsel for the plaintiff in this case with the plain-
tiff's brother while these actions were awaiting trial. When 
the counsel employed by the· real defendant in this case sought 
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to show that they had not been parties to the attempted with-
holding from the jury of the testimony of disinterested wit-
nesses who could have thrown considerable light upon .the 
vital issues in the case, it was answered that the defendant's 
failure to cooperate with his counsel in the conduct of the de-
f.ense of these cases could be raised in the event that suit 
should subsequently be instituted upon the policy. Thus the 
real defendant in this case found itself confronted with the 
necessity ·of adopting one of two courses: First, it could 
have allowed final judgment to be entered up against its as-
sured, the named defendant in the case, arid defend a suit 
upon its policy by relying upon the failure of its assured to 
cooperate with the defense of his cases, which would have 
necessitated the abandonment of the right to petition this 
Honorable Court for a writ of error and waiver of all such 
errors as it might be convinced occurred during the trials 
of these cases in the lower court; second, if it is desired to 
petition this Honorable Court for a writ of error in the 
27* *sincere belief that the errors in the trial court were 
such as to justify a review and reversal of the judgments 
rendered there, then in such case it, of. course, had to furnish 
a suspending bond in the lower court, incur the heavy expense 
of obtaining three voluminous transcripts of the records, and 
will havP. to effectually bind itself for the l_)ayment of these 
judgments in the event that this Honorable Court should see fit 
to grant the writs of error prayed for and the said judgments 
should be affirmed. Therefore, under either choice the defend-
ant would have had to abandon what it might have considered 
valid grounds for the refusal to pay the damages suffered 
by the various plaintiffs. ' · 
In calling attention to the element of collusion which at 
last so clearly manifested itself in this last of the four trials 
held in these three companion cases, it is most earnestly de-
sired to neg·ative any possible thought that in so doing the 
real defendant in this case might lack sincerity concerning 
the assig·nments of errors made in this Petition. When it is 
remembered that all of the eyewitnesses to the accident, adopt-
ing ~Iiss Kilby's second view of the facts, were parties plain-
tiff, that the named defendant indicated a desire that his 
friends be paid for their injuries by the real defendant, and 
that, in addition to all of these things, the real defendant was 
entitled to a fair trial of these cases under the law and the 
evidence, it is conceived that the true circumstances surround- , 
ing thesP. casP.s will prove of invaluable aid to this Honorable 
Court and render easy, rather than dffficult, the determi-
2R* nation of the errors '~herein assigned. 
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(1) Did the evide-nce in eithe-r the fit~st or second t1·ial of 
this action disclose a case of actionable negligence in v-iew of 
the fact that the plaint-iff' was a gratuitous passenger? 
In subn1itting his earnest belief that the evidence wholly 
fails to prove a case of gross negligence on his part, the de-
fendant is not unJnindful of the fact that a verdict has been 
rendered ag·ainst hint. At the same time, however, it is re-
spectfully desired to recall the well-established rules appli-
cable here to the eff(~ct that this Honorable Court is called 
upon to draw only such inferences from the evidence as the 
jury mig·ht have fairly drawn and that the defendant is en-
titled to those portions of his testin1ony which are not in con-
flict with the case n1ade by the plaintiff and his witnesses 
(Jones v. IJ!lassie, 158 Va. 121, 127). Or as was said in the 
recent case of St,ubbs v. Pat·ker, 169 Va. 676, 683, quoting with 
approval from J.t.lar_q,iotta v. Aycock, 162 Va. 557, 565: 
''Of course the jury's verdict is not always conclusive. In 
cases of ordinary neg·ligence this court has always freely ex-
ercised its right to say that it is unsupported by -the evidence. 
By the same token it has the right to say, notwithstanding 
the verdict, that there is no evidence whatever of gross neg-· 
ligence.'' 
That in order to recover in this case the plaintiff 'vas re-
quired to have proven gross negligence on the part of 
29* the defendant is *conceded. Gross neglig·ence has been 
defined (Thornas v. Snow, 162 Va. 654, 660-1) as fol-
lows: 
" 'Gross negligence is substantially and appreciably higher 
in mag·nitude than ordinary negligence. It is materially more 
want of care than constitutes simply inadvertence. It is an 
act or omission respecting legal duty of an aggravated char-· 
acter, as disting·uished from a mere failure to exercise or-
dinary care. It is very great neg-ligence, or the absence of 
slight diligence, or the want of even scant care. It arnounts 
to indifference to present legal duty, and to utter forgetful-
ness of legal obligations so far as other persons may be af-
fected. It is a heedless and palpable violation of legal duty 
respecting the rights of others. The element of culpability 
which characterizes all negligence is, in gToss negligence, 
magnified to a high degree as compared with that present in 
·ordinary neg·ligence. Gross neg·ligence is a manifestly smaller 
amount of watchfulness and circumspection than the circum-
stances require of a person of ordinary prudence.' '' 
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In Gale v. JVilber, 163 Va. 211, 222, an instruction allowing 
the jury to find gross negligence if they believed that the de-
fendant failed to exercise ordinary care not to increase the 
ordinary dangers of riding in· the automobile, failed to keep 
a lookout, drove at au excessive speed, or failed to observe the 
~a,vs of the road, was held to be erroneous, the Court say-
Ing: 
''All of the conditions of this instruction1night be breached 
and the party breaching them. would not be guilty oi gross 
negligence under the principles announced in Boggs v. Plybon, 
sttpra (157 Va. 30), and Jones v. lllassic, sttpra (158 Va. 
121)." 
This reasoning was reaffirn1ed in Dotl.b v. W ea.ver, 164 Va. 
96, 101. 
The decided cases, it is believed, u1unistakably disclose the 
grossly negligent conduct in the operation of an auto-. 
30* mobile is *always associated with a mental attitude on 
the part of the driver of conscious wrongdoing, or, at 
least, an actual or constructive realization of impending dan-
ger accompanied by a culpable refusal or neglect to take those 
precautions to prevent the threatened injury which the driver, 
under the law, is charged with the duty of observing. It is 
believed that the expressions ''a materially greater degree of 
negligence" (Bo_q_qs v. Plybon, 157 Va. 30, 39), "knowingly 
or wantonly'' adding to the known risks assumed by the guest 
(Jones v. llfassie, 158 Va. 121, 128), "no circumstances which 
should have led the defendant to infer '"' * * '' ( Y ou11tg v. 
DJJCr, 161 V a. 4B4, 440). '' * * * the ·mere fact that a defendant 
k~nowingly took so1ne U41/Jtecessary 'risk is not necessa,rily gross 
ne_qli_qence '* * •~~:. To 'make one liable to a .qu.est, the 'risk kn.ow-
in.QlJJ assum.ed 'lntt.st hwve been a serious risk and one wholly 
·unnecessarJJ". (Italics supplied) (jJiar_qiotta v. Aycock, 162 
Va. 557. 570-1), "the absence of slight diligence, or want of 
even scant care'' and "heedless and palpable violation of a 
leg·al duty" (Thom-as v. Snow, 162 Va. 654, 661), and '''vanton-
ness'' (Ga.le v. TVilber, 163 Va. 211, 219),. show that a censur-
able p1ental attitude on the part of the defendant, as revealed 
by his conduct, must be proven in order to make out a case of 
gross negligence, an element almost entirely unessential to 
proof of mere want of ordinary care in one or, it is submitted, 
more particulars. . 
31 * *R.esolving all conflicts in the evidence in the case at 
bar in favor of the plaintiff, at most the defendant was 
guilty only of excessive, although not unlawful, speed, and, 
perhaps, a momentary inattention to the i·oad at a point fifty 
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or seventy-five feet from the beginning of the curve upon 
which the a~cident happened. Even the exact speed of the 
car was not given by the plaintiff and her witnesses with any 
great arnount of certainty, the plaintiff saying that the speed 
was from fifty to fifty-five miles an hour and 1\{rs. Apperson 
estimating that it was not under fifty. The evidence of those 
of the plaintiff's witnesses who testified as to the skid marks 
left by the automobile and the other physical features in the 
case strongly tended to corroborate the account of the de-
fendant as to the maimer in which the accident occurred. The 
defendant, himself, admitted diverting his glance from the 
road as, according to his testimony, he and his friends were 
laug·hing and talking. There was nothing in the case made 
by the plaintiff to indicate that the defendant could not have 
safely .driven around the curve but for the layer of earth en-
cou.;ntered by the defendant where the skid marks of his au-
tomobile began even if he was proceeding at the rate of speed 
charged. Even the probative value of the testimony con-
cerning speed is rendered somewhat doubtful in the light of· 
the fact that it came from the lips of two parties having a 
pecuniary interest in the establishment of gross negligence 
on the part of the defendant, the fact that the other events 
of the evening were related by the same *witnesses in a 
32* manner scarcely indicative of normal powers of obser-
vation and recollection, to all of which must be added 
the uncontradicted evidence of the defective condition of the 
road. . 
The atmosphere surrounding the party, everyone agreed, 
was one of friendliness and congeniality marred only, per-
haps, by the remarks of the plaintiff and Mrs. Apperson made 
immediately before the accident happened. The 'vhole rec-
ord abounds in evidence that the mental attitude of the de-
fendant was one of friendly solicitation for the pleasures of 
his guests rather than that culpable and wanton disregard 
for their safety which the plaintiff should have been required 
to prove and which, it is respectfully submitted, the evidence 
utte~ly fails to establish. 
The legal situation arising out of the facts and circum-
stances of this case is of the type which led this Commonwealth 
to adopt the gross negligence rule in automobile guest cases. 
In Youn.Q v. D~Jer, 161 Va. su-pra, at pp. 438, 439, wherein the 
Court refused to find that there was gross negligence on the 
part of the defendant because there were no circumstances 
in the case whick shottld have led the. defendant to infer that 
the curve could not· have been safely 'negotiated at the im-~ 
definite rate of speed at which the car was being driven at the 
time of the accident, as in the case at b~r, the Court gives as 
.John IJ. Yorke v. Marcelle D. Maynard, etc. 19 
one of the important reasons for the gross negligence rule the 
following quotation from the opinion in the case of Naudzius 
v. Lahr, 253 Mich. 2i6~ 2R4, N. "\V. 581, 74.A .. L. R. 1189: 
'' 'Groups of young folks, engaged upon a joint enterprise 
of social enjoyment in a borrowed car, have been known to 
combine to charge the owner for an accident.' '' 
33* *Perhaps the decided case most squarely in joint here 
is the case of Osborn v. Ber,qlulnd, 159 Va. 258. In that 
case, even thoug·h the named defendant stated that the plain-
tiff's injuries were, brought about by his negligence and that 
he desired to see the plaintiff compensated under a policy of 
insurance held by him, the Supreme Court of Appeals of Vir-
ginia refused to find gToss negligence in the case because what 
had really started the skidding of the defendant car was. 
a defect in the road, with regard to which the law imposed 
upon him no duty to anticipate. 
(2) Did the evidence in both the first a·nd second t·rials of 
this action disclose that the plain,tiff wras _q~tilty of contribu-
tory or independent negligence efficien.tly contributing to 
cause her inj~tries as a 1natter of law? 
In support of his contention that the above question should 
be answered in the affirmative, the defendant desires to dis-
cuss two separate grounds: First, in its legal effect the con-
duct of the plaintiff manifested a complete acquiescence in the 
manner in which she and her witness stated that the defend-
ant was operating his automobile; second, the plaintiff, in view 
of her knowledge of the amount of whiskey consumed by the 
defendant, assumed the risk of the injury which befell her. 
First, then, with regard to the acquiescence of the 
34* plaintiff, *it will be recalled that the evidence on behalf 
of the plaintiff was in some conflict. with the testimony 
of the defendant. The defendant testified that no one ex-
pressed· any dissatisfaction with his manner of driving and 
that he and his friends were listening to the radio and laugh-
ing and "chatting" until the automobile went out of control 
after striking the dirt in the curve. The plaintiff's theory 
of the case was supported by testimony to the effect that she 
had called: ''Johnnie, please don't d:r;ive so fast''. Resolving 
the conflict in the evidence in favor of the plaintiff the in-
Qlliry becomes this: Did the plaintiff, by the request which 
she made of the defendant, adequately d,ischarge that duty 
incumbent upon her under the law to exercise proper care for 
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her own safety in view of the admitted circun1stances under 
which it was made? 
The defendant sub1nits that the plaintiff's alleged protest 
was wholly insufficient in law because not only did her testi-
mony give rise to considerable doubt as to hearing of it by 
the defendant but, also, it was n1ade at a thne when it was 
too late for the defendant to prevent the accident. The plain-
tiff's testimony was that she was riding in the open rumble 
seat of the defendant's auton1obile, that she conversed with 
the persons in the nulilil seat through a small opening in tho 
rear of the top, that the car's radio was playing so that she 
could hear it very well, that the wind was blowing, that the 
defendant made no answer to her protest, and that *she 
35* could not understana what tho defendant was saying to 
1\iirs. Apperson. As to the tin1e when the alleged pro-
test was made, it will be r01nmnbered that the plaintiff, ·in an-
swer to her counsel's question as to the length of thne which 
elapsed between hcl' protest and the happening of the acci-
dent, stated that her protest was made ''almost instantaneous 
before it happened". In this connection it is desired to point 
out that, under the case sought to be made on behalf of the 
plaintiff, the defendant had abandoned that ''careful'' and 
"moderate'' manner of operating his automobile \vhich he 
had previously exhibited as soon as he turned into Second 
Street Road at a point approximately a mile and a half from 
the curve upon which the accident happened·, which road, ac-
cording to all of the evidence, was an extremely dangerous 
road. 
The case of Y ottng v. Dywr, ,s·upra, at p. 440, is very much 
like the case at bar. In that case, as in the case sought to be 
made by the plaintiff here, about the only \Vrongdoing shown 
on the part of the defendant was the entering of a sharp right 
curve at a speed of around fifty miles an hour. J\irs. Young-, 
the plaintiff, had pointed out various cur:ves along the road 
and had cried "Watch out!" ilnmediately before J\.Irs. Dyer, 
the defendant, applied the brakes and the car turned over. 
It was held that the plaintiff had manifested a complete ac-
quiescence in the manner in which the defendant 'vas operat-
ing her automqbile. 
Again in the case of Sutto1~ v. Bland, 166 Va. 132, 136-7, 
36* *the doctrine that a guest must exercise ordinary care 
for his own safety and that a failure to protest against 
excessive speed of an automobile or the manner of its opera-
tion will render a g-uest clearly guilty of contributory negli-
gence, was also reaffirmed. 
In 5-6 Huddy, Enc. of Automobile Law, Section 144, the 
cases are collected which hold, in support of the text, that on(~ 
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riding in a motor vehicle may· be properly charged with neg-. 
ligence if he encourages or pern1its the driver to proceed at 
an unreasonable rate of speed without remonstrance. 
In thP. case of State v. Phillin_qe-r, 142 1\-Id. 365, the Court 
said: 
''It would bP. unrP.asonable, we think to hold that a pas-
senger in an automobile, who knew that it was being driven at. 
a speed so excessive as to endanger the l.ives of persons in 
the lawful use of the public highways of the State as well as 
the occupants of· the machine, and u;ho so far acquiesced in, 
approved and participated in the co·nduct of the d·river tha.t he 
'made no 11rotest or ob,iection to it when he could, if he had 
wished to have done so, was not himself guilty of neg·ligence 
directly contributing to the injury complained of. If he kne·w 
that the speed at which the car was being driven was so great 
as to imperil the lives and safety of its occupants, it was 
his plain (Jtuty to have warned the driver an4 to have pro-
tested agai'IMt the speed of the machine, and if he failed to per-
form that duty when it was within his power to perform it, 
and the accident which l~e knew might happen actually did 
happen, then he at least could not then for the first tirne com-
plain of the driver's negligence. These principles are em-
inently just and reasonable and harmonize ·with the common 
experience and conduct of n1en and are abundantly supported 
. by authority." (Italics supplied.) 
In the case of Clisi v. Prnnty (W. Va.), 152 S. E. 201, the 
Court said: 
37* *"Under Pennsylvania law when automobile guest 
knows or by due diligence should have known that driver 
is not taking proper precaution, he must remonstrate, or be 
bar~·ed from recovering dan1ages in case of injury.'' 
That an automobile guest not only has the duty to remon-
strate with the driver when the latter is guilty of a continued 
operation at an excessive speed but that the protest of the 
g11est must be made at a time ·when the heeding of it by the 
driver would have prevented the accident is clear from the 
opinion in the case of Herold v. Clendennen, (W. Va.), 161 S. 
E. 21, 22. In that case the instructions given at the request 
of the plaintiff limited the plaintiff's duty to remonstrate to 
the very time of the actual swerving of the car to the right 
and the happening of the accident. In reyersing a judgment 
for the plaintiff because of the error in th~se instructions, the 
Court said that they circumscribed the plaintiff's duty en-
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tirely too much. With regard to the duty to protest, based 
upon the collection of authorities then cited, the .Court said: 
'' * :!(< "' but the guest must exercise ordinary care for his 
own safety; and when he knows, or by due diligence should 
know, that the driver is not taking proper precautions, it 
becomes .the duty of the· guest to remonstrate; and failure to 
do so bars his right to damages in case of injury. There is a 
singular unani1nity of deci.c;ions by the courts of this cou/ntry 
in this regard." (Italics supplied.) 
This doctrine is unquestionably the law Qf this State, hav-
ing been established by a long line of decisions. See 
38*=' N. db w. Ry. rsco. V.'.Wellon's A~n~r., 155 Va. 218; So. Ry. 
Oo. v. Jones' Ad1nr., 118 Va. 685; Va. Ry. Co. v. Bacon, 
156 Va. 337; Etherid.(Je v. N. & ·JV. Ry. Co., 149 Va. 829, which 
was a gue'st case and the duty of the guest to exercise ordinary 
care for his own safety elaborately discussed. At page 838 
of the R.eport, the Court ~aid : 
''Persons cannot disqualify then1selves from observing the 
ordinary rules of provision for their safety, and then plead 
self-imposed conditions as an excuse for failure to exercise 
diligence.'! 
. In the casA of Li.nton v. Va. E. db P. Co., 162 Va. 711, 732, 
it was held that the plaintiff, who was a guest in an automobile, 
was guilty of concurring neglig·ence as a matter of law even 
though he "hollered" to the driver of the automobile in which 
he was riding imtnediately before the accident happened. The 
decision in this case was based squarely upon the ground that 
the plaintiff should have given his warning sooner. 
Second, concerning· the contention that the plaintiff as-
sumed the risk of the injury which befell her in view of her 
knowledge of the amount of whiskey consumed by the de-
fendant, it is desired, first of a11, to recall to the attention of 
this Honorable Court the rule that testimony inconsistent 
with the definitely established facts of a case and contrary 
to human experience need not be believed, even after verdict. 
As was said in the case of St~tbbs v. Parker, 169 Va. 
39* *676, 683, quoting from the opinion in Johnson v. R. F. 
<t P. Ry., 160 Va. 766, 779: 
''We are vP.ry mindful of the respect that is due to the ver-
dict of the jury, and that respect we must ordinarily heed, 
but it is not obligatory upon us, when to do so would strain 
the credulity of the court.'' 
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In the case at bar the evidence was uncontradicted that this 
party of six young people took a quart and pint of Seagram's 
whiskey to the Wigwam and that this entire amount, except 
for the second version of the history of his pint of whis.key 
as detailed by I\{r. Lutz, was consumed there. The manner 
in which the plaintiff and her witnesses testified concerning 
the drinking of this quantity of whiskey has already been com-
mented upon and need not be here repeated. Those witnesses 
gave fairly definite testimony concerning the amount con-
sumed by themselves, but, it must be admitted, gave what 
could scarcely be called negative testimony relative to the 
amount of whiskey drunk by the defendant. The testimony 
of the defendant in regard to the amount of whiskey drunk .. 
by him is, therefore, entitled to the fullest belief. Even the 
drinking by the defendant of whiskey with his friends is cor-
roborated by the plaintiff, although denied by Mrs. Apper-
son. True it is that the plaintiff's witness denied that the 
defendant was noticeably under the influence of liquor, but 
human experience is wholly to the contrary. When it 
40* *is recalled that the young ladies in the party testified 
as to a very modest participation in the drinking, that 
tltt' defendant's reasonable and natural account of the dis-
position of the whiskey is not denied except by the vague 
and nnu~ual story of the plaintiff and her witnesses, which 
they sought to render plausible by a mere denial of interest, 
tl1at the testimony of the disinterested, though obviously un-
willing, witness ~Cox was very definite to the effect that the 
' defendant manifested his intoxicated condition in several par-
ticulars, that the accident happened around an hour after 
midnig·bt on a hot summer's night and that the defendant had 
not eaten anything since around six o'clock in the evening, 
common knowledge indicated that the effect upon the defend-
ant of the whiskey which he had consumed must have beeu 
glaring·ly apparent to anyone 'vho might choose to observe 
him. No other conclusion could be reached without completely 
disreg·arding the definitely established facts of the case. That 
the plaintiff must necessarily have observed the defendant's 
intoxicated condition is apparent when it is remembered that 
both the plaintiff and the defendant, as well as the rest of 
their party, were all crowded into one small booth at the Wig-
"ranl. Under these circumstances it is believed that ·the plain-
tiff was charged with the knowledge that the defendant, while 
in that condition, 'vas potentially an unsafe driver,-a driver 
to whose skill she could not have entrusted herself without ' 
omitting to exercise that degree of care flor her own safety 
which the law dictates she should have ex~rcised. 
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41 * *The general rule applicable here is 'vell stated in 
Blakemore On. .fitiotor ~Cars (2nd Ed.}, page 1206, as fol-
lows: 
''While .the negligence of the driver is not imputable to the 
passenger yet the conduct of one riding or continuing to ride 
in an automobile when he must have known that the driver 
is intoxicated establishes the independent negligence in the 
plaintiff.'' 
See ·vartanian on The Law of Automobiles, Sections 53, 135, 
and Fra·nco v. Vakares (Ariz.), 277 Pac. 812, in which it was 
said: 
''If it is manifest that the host from drunkenness or other 
cause, is unfit to drive the car, and that his driving will en-
danger the lives and lhnbs of others, and the guest is aware 
of that condition of affairs and voluntarily rides in the car 
with such a host, the negligence of the latter becomes the neg-
ligence of the g·uest.'' 
In 5-6 IIuddy, Enc. of Automobile L·aw, Section 143, the 
text is as follows, citing in support the case of Shiflett's 
.Adn~ 'x. v. Va. Ry. d!; Po. Co., 136 Va. 72: 
''If the driver .of a car, from intoxication, is in a condition 
which renders him incapable of operating it with proper dili-
gence and skill, and this is known or palpably apparent to 
one entering the car, that is a fact to be taken into considera-
tion along with the other facts in the case in determining 
whether such person exercised ordinary or reasonable care 
in entering or remaining therein. If an ordinarily prudent 
and reasonable person would not have entered an automobile 
driven by a person kno·wn to be intoxicated or whose intoxi-
cated condition is palpably apparent, it is negligence for one 
to so enter the automobile and ride therein, and if injury re-
sults from the failure of the driver to operate the car with 
proper care and skill because of his intoxicated concli-
42'"' tion, then the person riding *therein cannot recover un-
der those conditions.'' 
'In Lynn v. Goodwyn, 170 Cal. 112, 148 Pac. 927, L. R. A~ 
1915-E 588, it was said: 
''While it is true that in general the negligence of the 
driver of a vehicle is not imputable to the passenger so as to 
bar that passenger's right. of recovery, yet the conduct of the 
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plaintiff in riding and in continuing to ride in the automo-
bile when he must have known that the driver was intoxicated 
was independent negligence upon the plaintiff's part, apart 
from the driver's negligence barring the right of recovery." 
In the cas~ of Shiflett's Adm'a;. v. Va. Ry. & Po. Co., supra, 
the facts were materially different from those in the case at 
bar inasmuch as there was nothing to show what opportunity 
the plaintiff's decedent had to observe the condition of the 
driver, while the evidence on that point here, as has been 
mentioned is very complete. The effect, however, of the rid-
ing of a party plaintiff with an intoxicated driver was dis-
cussed. After concluding that there was a complete absence 
of evidence indicating actual or constructive notice of the 
driver's condition, the Court said (at page 80): 
''In order to hold the guest or passenger liable in such case, 
his conduct must be such as to establish independent negli-
gence on his part in continuing to ride with one whom he 
kne'v or ought to have known was, for some reason, an un-
safe driver." 
.. Again in C·rowell v. Duncan, 145 Va .. 489,. the imputability 
of the negligence of an intoxicated driver was discussed. In 
that casP. liability was prP.dicated upon the theory that 
43* the elder Crowell had *permitted his son, Bruce Crowell, 
to drive his automobile after the son had taken "two or 
three drinks of whiskey''. It was charged that the father 
knew of the intemperate habits of his son. Concerning this 
aspect of the case, the Court said (at page 508): 
''It is commonly known that one who is most competent 
and careful as the operator of an automobile when perfectly 
sober, becomes incon1petent and reckless after indulg·ence in 
one or two drinks. So unfailingly is this true that one who 
is given to drinkin~ intoxicating liquor must be regarded as 
an unsafe and a potentially incompetent and dangerous driver, 
and the owner of an automobile 'vho knows of such habits and 
entrusts it to such a driver n1ust be liable for injuries to third 
persons which follow.'' · 
The Court at page 510 of the Report continues: 
''Incompetence, recklessness and accident are so univer-
sally the sequel of drinking that an owner of an automobile 
is put on notice of what is likely to occur! if he does not take . 
active steps to prevent anyone ·addicted to drinking from 
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driving·. If he fails in performance of ·this duty he should 
suffer the consequences of his neg·lect. '' · 
That the plaintiff's own faculties of observation and that 
natutal instinct of self-preservation which should instinc-
tively as well as under the la,v, have prompted her to be 
vigilant for her own safety, may have been somewhat dulled 
by her participation in the drinking of whiskey constitutes no 
excuse is so clear that no authority need be cited. Therefore, 
under the evidence in-this case and the authorities cited above, 
it is respectfully submitted that any judgment in this case 
for the plaintiff 'vould necessarily be contrary to the law and 
the evidence and should be reversed. 
44* *(3) liVas there any error contained in Instruction 
No. "K" ,qiven at the 1·eq~test of the defendant at the 
first trial of th-is act·ion, (J!nd, if so ~vhethe·r such error justified 
the setting asicle of the verdict of the jury for the defendant 
and the awarding to the plaintiff of a new trial? 
The evidence at the first trial relative to the drinking of in• 
toxicating liquors by the defendant not having been heretofore 
noticed, it is proposed to briefly review that portion of the 
evidence in that trial under which the giving· of this instruc-
tion was justified. The e-vidence at the first trial of this case, 
as 'veil as in all of the trials of these three con1panion cases, 
was that this party of six young people purchased a quart 
and a pint of Seagram's 'vhiskey and that this was taken 
to the Wigwarn with them (R., pp. 25, 76, 235). It likewise 
appeared in the evidence as an uncontradicted fact that no 
portion of these two bottles of whisky was taken by any mem-
ber of the party from the Wigwam when the party left (R., 
pp. 45, 98, 141, 191, 235, 238). The testimony of the plaintiff 
and her witnesses 'vas very vague concerning the number of 
drinks of whiskey consumed by the defendant and they them-' 
selves testified as to a very modest participation in the drink-
, ing. The defendant, and it may be noticed that the party 
stayed at the Wigwam around two 4ours, leaving about half-
past twelve, and that the defendant had had nothing to 
45~Jt eat since *about 6:30 in the evening (R., p. 236), testified 
that he, J\Ir. Cottle and J\Ir. Lutz drank most of the quart 
and pint of Seagram's whiskey (R., p. 238). He said that 
no one drank alone, that they all sat down at the table to-
. gether and drank, he himself having "four or five drinks'·' 
(R., p. 241). He said that they ''started off with highballs, 
had a couple. I think~ and . then they were all straight after 
that'' {R., p. 242). He recalled having taken a drink of 
,. 
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Scotch whiskey with l\£r. Cox (R., pp. 235, 236). Concerning 
the effect of the whiskey upon him, the defendant testified 
as follows: "I don't think I 'vas drunk. I was feeling the 
effects of it, naturally" (R., p. 267). lYir. Cox testified that 
the defendant and the young lady with him came over to his 
booth and had one or two drinks of his Scotch whiskey (R., 
p .. 274). He said that he did not consider the actions of the 
deffmdant normal (R., p. 276). He said that although he 
would not like to say the defendant was drunk at the Wigwam 
there was no doubt in his mind but that the defendant was 
"very n1uch intoxicated" (R., p. 281). The evidence in this 
trial, as in the others, was that' the defendant and the plain-
tiff and the other members of their party were all seated to-
gether throughout the evening in a very small booth, with the 
exception of the times when they were dancing and when the 
defendant and Mrs. Apperson went to the table of Mr. Cox. 
By instruction No. "K" giv-en at the request of the defend-
·ant in the first trial of this case the jury were told that if they 
believed from the evidence in the case that the defendant 
46* had been *drinking intoxicating liquor at the Wigwam 
on the nig·ht of the accident, and that the defendant had 
consumed such quantity of intoxicants as to likely affect his 
operation of his automobile, and that such facts were known 
to the plaintiff, or in the P.xercise of ordinary care might have. 
been known to her, and that a reasonably prudent person act-
ing· with ordinary care should under the facts and circum-
stances have declined to ride in said automobile with the de-
fendant opPrating the same, but the plaintiff, nevertheless, en-
tered and rode in the said autornobile and was injured by rea:.. 
son of 'the negligent operation of the car by the defendant, 
then, such conduct on the part. of the plaintiff would bar a r-e-
covery by hPr ( R., pp. 324-5). 
The plaintiff, by her counsel, objected to the giving of this 
instruction upon these three t>rincipal grounds (R., pp. 325-7: 
First, that the instruction 'vas not justified under the evidence 
inasmuch as the defendant had testified that he wa·s not 
"drunk"; second, that the expression "to likely affect his op-
eration of his automobile'' was too general, equivocable and 
misleading; and third, that the instruction failed to require 
that the drinking of intoxicatipg liquor contributed to cause 
the accident. These objections will be discussed in the order 
mentioned . 
. That the statement by the defendant to the effect that he 
was not ''drunk'', in view of his admission that he could 
naturally "feel the effects" of the whiskey and the testimony 
of the witness, Cox, who said that the defendant was "very 
much intoxicated'', could not operate so· as to deprive the 
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defendant of the right to rely upon the defense set up in in-
. struction No. '' K'' seems too clear for argument. *The 
47* condition of "drunkenness", in common parlance, has 
the connotation of utter helplessness because of drink. 
Everyday experience teaches that the "rord is looked upon 
as denoting an extrmnely aggravated form of intoxication and 
that persons apply the adjective to themselves with bqth 
repugnance and reluctance. As will be presently noted, the 
defendant did not need to show any such reprehensible con-
dition on his part in order to render applicable the defense 
under consideration. 
As to the words ''to likely affect his operation of his auto-
mobile'', it is respectfully submitted that it \vould be difficult, 
if not irnpossible, to more accurately phrase the proper Ineas-
ure to be applied by the jury to the evidence touching upon 
the amount of whiskey drunk by the defendant and its ie-
sultant effect upon his ability to manage his auto1nobile. In 
any action where contributory or independent neglig·ence is 
an issue the law takes no notice of degrees of negligence and 
any negligence on the part of tile plaintiff, ho\vever slight, 
which efficiently contributes to cause the accident will bar a 
recovery. A fortiori in this case, where the defendant only 
owed to the plaintiff the duty to exercise scant or slight care 
and \vhere. therefore, it is believed, the plaintiff should have 
been n10re vigilant than usual for her own safety, if the 
plaintiff knew or should have known that the defendant's op-
eration of his car \vould likely be affected by the whiskey con-
sumed by him, she herself \Vas guilty of contributory or in-
dependent negligence barring any recovery by her \vhen she 
entrusted ·her safety to him under the circumstances. 
48* *As to the contention that Instruction No. "K" 
should have contained lang·uage more specifically re-\ 
quiring a causal connection between the drinking of intoxi-
cating liquor by the defendant and the happening of the 
accident, the defendant feels constrained to agTee with the 
plaintiff-that is, the defendant believes that the instruction 
did contain a technical omission, yet, with equal candor and 
the utmost earnestness, submits that the jury could not have 
been misled thereby in vie~w of the pleadings, the evidence 
and the other instructions given by the Court. 
Perhaps, when he agrees that this instruction contained a 
technical omission, the defendant construes his duty to this 
Honorable Court in too strict a light. In the case of 8. A. 
L. Ry. Co. v. T·errell, 149 Va. 344, 354-5, referring to the fact 
that the jury had been given instructions which correctly pro-
pounded the law, it was said: 
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"They were told that if the plaintiff had an opportunity to 
observe the driver and he was reckless or intoxicated or not 
in a fit condition to drive the car and she continued to ride 
with him then this was neg·ligence on her part and would bar 
her recovery if the driver was negligent and his negligence 
caused _or contributed to the accident.'' 
.Assuming, however, that this last-mentioned objection by 
the plaintiff to this instruction was well taken, it does not 
necessarily follow that the verdict of the jury in favor of the 
defendant should have been set aside. The rule g·overni.ng in 
such cases is definitely established and has been applied in 
numberless cases in this jurisdiction. Employing the 
49"' words of Lewis, P., found *in the opinion in the case 
of Benn v .. Hatcher, et als., 81 Va. 25, 30, "in every case 
'vhere _objection is made to an instruction of the lower court, 
the first point of inquiry is, whether the jury were misled; 
and this can be detel'lnined only by au inspection of the in-
struction as a whole, taken in connection with the pleadings 
and the evidence. .And if when so construed it appear prob-
able that the jury were not misled, the judgment will not be 
reversed, although the instruction in some of its parts n1ay 
not be strictly correct''. Together with this rule should be 
considered the rule that when the jury are given two in-
structions presenting the two opposite theories of the plain-
tiff and the defendant relative to a single issue in the case 
those two instructions should be read together and, if when 
the two are thus read together, the jury could not have been 
misled, a technical mnission in one of them \viii not justify 
the setting· aside of the verdict ( Rosenber.g v. T~trne1·, 124 
Va. 769, 778). 
By Instruction No. 6 g-iven at the request Qf the plaintiff 
in the first trial of thi~ case, the jury were told that if they 
believed fron1 the evidence that the defendant "was so af-
fected by such intoxicating liquor that he operated his car in 
a grossly negligent manner and thereby lost control thereof 
and turned the sa1ne over thereby injuring the plaintiff" 
and that the plaintiff did not know or in the exercise of or-
dinary care should not have known that the defendant 
''was so affected by such liquor as to render hin1 an un-
50* safe *driver'' when she entered and rode in the car, or 
she did not have an opportunity to leave the said car 
after discovering the defendant's condition, if she did dis-
cover it, then they should find their 'verdict for the plaintiff. 
Of course, this instruction was glaringly erroneous in that it 
permitted the jury to find a verdict for tJ_le plaintiff upon 
the plaintiff's want of knowledge of the defendant's intoxi-
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cated condition alone. The defendant having obtained a ver-
dict at this trial, how·ever, he does not complain of the error 
in this instruction but does earnestly submit that when it is 
read together with Tn::;ttuction No. "1{", the jury certainly 
must. have known that ihe drinking of intoxicating liquor by 
the defendant and the happening of an accident had to be 
connected in the secpJence of cause and effect before the de-
fense set up in Instruction No. '' K'' would be applicable. 
It necessarily follows, of course, that if the defendant be 
correct in his contention that Instruction No. '' K'' contained 
110 error sufficient to justify the action of the lower court 
in setting aside the verdict of the jury in his favor, final judg-
ment for the defendant should be entered without the neces-
sity of exarr1iniug the errors committed by the trial court 
· during the second trial (N orfollc So. Ry. Co. v. Mabe, 146 
Va. 813, 821). . 
( 4) Did the refusal nf the Cotwt, at the second trial of this 
action, to -allow the defendant to prove by the witness, Hed-
, rick, the finding8 of his exantinations of the automobile 
51* *constitute 1·evers·ible error? 
For obvious reasons it is not desired to repeat in full 
the- testimony of Officer I-Iedrick (R., pp. 559-564, 694-696), 
the admittance of which before the jury the trial court re-
fused. It is to be hoped, however, that briefness in this re-
gard will not be 1niscon~trued as insincerity. 
As to the relevancy of this testimony, one of the vital is-
sues in this case was as to 'vhether or not the plaintiff had 
protested to the defendant concerning the manner in which 
she and her witness testified he was operating his automobile, 
and if that were true, which this testimony strongly indicated . 
was true, then this tC'stimony was certainly relevant to con-
tradict the plaintiff's statement as to a protest made by her 
and to corro.borate the defendant's denial of any such pro-
test. This evidence was also clearly relevant as bearing 
upon the opportunity which the plaintiff had for observing 
the manner in 'vhich the defendant drove his automobile and 
the extent to which she availed herself of that opportunitv. 
The probative value of this testimony is rendered apparent 
when it is recaHed that Officer Sadlor, another witness (R., 
p. 386), found strands of the plaintiff's hair caught between 
a portion of the back of the rumble seat and the cushion in 
that part of the car, that there had ~been considerable drink-
ing of intoxicating liquors by all of the members of the 
party prior to the' time that the accident happened, and 
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for the fact that 1fr. Cottle, the plaintiff in the first 
52~ *of these three c.o1npanion cases to be tried, had not 
appeared during any of the other trials after the find-
ing-s of this witness as set forth in the excluded testimony 
were discovered. 
Although an indelicate duty on the part of counsel for the 
defendant, it is believed that this testimony should have gone 
to the 'jury, being both pertinent to the issues in the case and 
of adequate probative value. 
(5) Did the ·refu,sa.l of the Cou,-rt, at the second trial of this 
action, to allow the defendant to ask the witn·ess, Cox, whether 
·or not he had seen the defendant walk and thereby elicit facts 
concerning the issue of the defendant's sobriety constitute re-
versible error? 
Although the defendant feels the defense of his case suf-
fered from the refusal of the Court to allow his counsel to 
interrogate the witness, Cox, relative to particular action·s 
of the defendant and how the same were affected by his con-
stnnption of whiskey (R., p. 586), this error was partially 
corrected by revised ruling of the trial court ( R., p. 602). 
Under this second ruling, the defendant proved by the wit-
ness, Cox, in addition to the other testimony which he· had 
already given, that the defendant's speech was not normal. 
Therefore, the error assigned in Bill of Exception No. 9, 
in view of the ultin1ate. completeness of the testimony of this 
witness, is not seriously insisted upon. 
:53* *(6) Did the 'refusal of the Court, at the second trial 
of this action, to allou; the defenda.nt to prove by the wit-
ness, Cox, that the real clcfenda;nt in this case, an insuramce 
company, had n.ot b.een a. party to the withholdin,q from the 
.ittry of any tnate1·ia.l facts vn the case constituJe reversible 
error? · 
While Mr. Cox was on the witness stan~, ana during cross · 
examination by counsel for the plaintiff, • he was asked the 
nan1es of the other people in his party of four at the Wig--
wam. The witness replied that he would rather not state their 
names, whereupon the Court engaged the witness in a series 
of questions which resulted in the divulgence of the name of 
I-Ioward Munt as the other gentleman in Mr. Cox's party and 
a statement on the part of the witness that he did not recall 
the names of the young ladies 'vho were with ·them that night 
(R., pp. 591, 592). This interrogation of :the witness by the 
Court had the momentary effect of placing the witness in a · 
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bad light before the jury. To offset the prejudical effect of 
this unforeseen ele1nent which had been suddenly so injected 
into the case, counsnl for the defendant sought to elicit fron1 
this witness the fact that counsel for the defense had been 
unable to obtain the nmne of this witness, hiJnsclf, from their 
own client until it came out apparently hy accident dur-
54* iug the trial of ~iiss ~lason 's '"'case. The fact that this 
witness was in1mediately summoned to appear forth-
'vith at the JYiason trial and was im1nediately placed upon the 
witness stand without having conferred with counsel for the 
defense, and the fact that prior to· his interrogation by the 
Court this witness bad steadfastly refused to give to counsel 
for the defense the nan1es of the three other young people 
_,:vho were ·wlth hiin that night at the vVig·wam. The trial 
court ultimately allowed this witness to testify as to the 
circumstances under which be had been sun1moned at the 
~{ason trial and to the fact that he had never spoken to coun-
sel for the defense before he took the witness stand. It is 
believed, however, that counsel for the defense should have 
been allowed to fully develop the true explanation behind what 
might very easily have appeared to the jury to have been a 
scheme to withhold from then1 n1aterial facts in the case. 
(7) Did the givinp of lnstr'ltction No. 1, at the second t1·ial 
of this action, on beha,lf of the plaintiff constihtte reversible 
error? 
J\!Iany of the groundR assigned by the defendant in his ob-
jection to the giving of Instruction No. 1 (R., pp. 705, 706), 
at the request of the plaintiff are fully discussed herein un-
der the first Legal Question. It is not proposed, therefore, 
to reviP.w in detail the plaintiff's evidence by which it was 
soug-ht to sho·w gross negligence on the part of the defendant. 
By this instruction the jury were told that the defendant 
owed to the plaintiff the duty to operate his automobile 
55* at "a *reasonable rate of speed", ''to keep his auto-
mobile under reasonably proper control", "to keep and 
maintain a proper lookout", "and to drive the same ·upon 
the right half of the highway when practicable so to do", 
and that if he violated all of these duties and his violation 
thereof 'vas of such character as to constitute gross negli-
gence, then they should find for the plaintiff. It is believed, 
under the reasoning of the Court in Gale v. vflilber, su.pra, 
and Doub v. W ea.1;cr, supra, cited on page 29 of this Petition 
the defendant could have violated all of the duties set forth 
in this instruction and ~till not have been guilty of gross 
negligence. }foreover, in the instance of each duty described 
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in this instruction the defendant is held to the standard of 
ordinary care, thus placing upon him a burden greater tha?-1 
he should have been required to carry under the la,v. Ir ... addi-
tion to this error, which the defendant conceives to be a fatal 
one, parts of this instruction were not supported by the evi-
dence. The evidence of both the plaintiff and the defendant 
was that the defendant was driving along the right center of 
the road and the evidence of all of the witness~s was that there 
was no approaching traffic and that the portion in the road 
where the defendant was driving 'v-as the safest portion in 
view of the location of the accumulation of the dirt in the 
curve. There \Vas also no evidence that the defendant had 
failed to keep his aut01nobile under proper control until the 
defect in the highway \Vas encountered, which de~ect, as has 
already been pointed out, the defendant was not required to 
have anticipated. There was also not shown to have been 
any causal connection between the defendant's momen-
56* tary *~inattention to the road at a point fifty to seventy-
five feet from the curve and the happening of the acci-
dent, inasmuch as it was a very dark night and the defend-
ant's headlights at this point shone into 11:r. Scott's field and, 
of course, it was physically impossible for the defendant to 
see the accu1nulation of dirt in the road at the curve until he 
started to skid around it. Therefore, even if this instruc-
tion be correct under the case of DrU'mwright v. Walker, 167 
Va. 307, it still should not have been given in this case be-
cause the only act of simple negligence shown on the part of 
the defendant was excessive, though not unlawful, speed. 
(8) Did the giving (1f Instnwtion No. 2, at the second trial 
of this action, on behalf of the plai1ttijf constitute reversible 
er'ror? 
Under this· instruction (R., pp. 706, 707), the jury might 
very easily have believed that the plaintiff could recover 
even though they also believed that she had observed the de-. 
fendant to be in an intoxicated condition which resulted in 
an act of gToss negligence causing the accident. Although 
the conclusion of the instruction does not direct a verdict for 
the plaintiff, it is believed that the omission in it of the de-
fense of contributory or independent negligence rendered 
this instruction highly 1nisleading and confusing to the jury 
(fVest v. Bro·m·m., 166 Va. 530, 536). 
(9) Did the giving of Instntction No. "3-.A., at the second 
trial of this act-i,ln, on behalf of the plaintiff constitute 
57* ~~;.·reversible error'! 
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Instruction No. 3-A (R., p. 707) was objectionable as stating 
an abstract principle of law both without reference to, and 
without finding support in, the facts of the case. lt also, 
even though not expressly drawn as a finding instruction, 
erroneously ignores most of the issues in the case. 
In Clark v. Cosby, 154 Va. 267, 276, an instruction objec-
tionable as being no rnore than a mere abstract statement qf 
law was comn1ented upon in the following language: 
''While it states ihe- law in the abstract, such abstract 
statements of the law should not be given to juries in the 
form of instructions. Instructions should be based upon the 
evidence in the case then being tried and the jury should be 
instrueted. as to the legal conclusion resulting from the con-
crete or pa1~ticular facts of the case.'' 
(10) ·Did the givi·ng by the Cottt'rt, at the second trial of this 
action, of Instruction No. 6 on behalf of the plaintiff consti-
t'llte reversible error? 
By this instruction (H., pp. 708-710), the jury were told 
that if they believed that the defendant was "so affected by 
such intoxicating· liquor that he operated his car in ·a grossly 
negligent manner'' and that the plaintiff did not know or in 
the exercise of ordinary care should not have known that 
the defendant ''was so affected by such liquor as to likely 
affect his operation of the car" when she entered the car or if 
she did not thereafter have an opportunity to leave the 
58* said car after discovering the defendant's *condition 
they should find their verdict for the plaintiff. This 
instruction not only had the effect of leading the jury to be-
1ieve that the defendant's intoxicated condition constituted 
no defense to the action unless the plaintiff actually knew or 
should have known that the defendant 'vould operate his car 
in a grossly negligent n1anner and thereby bring about an 
accident, but it also directed a verdict in favor of the plain-
tiff upon the plaintiff's want of knowledge of the effect upon 
the defendant of the defendant's consumption of intoxicating 
liquor alone. It also failed to require of the plaintiff that 
she discover the condition of the defendant after the drive 
from the Wigwam to the point of the accident was begun by 
the exercise of proper care for her own safety, requiring on 
the other hand positive notice before she was required to 
have exercised an opportunity to leave the said car. In this 
connection it will be recalled that the plaintiff herself testi-
fied that two stops were made by. the defendant between the 
Wigwam and the scene of the accident and that while travers-
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ing the route described by her she had , conversed with the 
defendant from time to time. 
The defendant respectfully submits that there is no escape 
from the conclusion that the giving of this instruction con-
stituted highly prejudicial ~nd reversible error. Under it 
the jury were entitled to lay out of their minds all of the 
facts in the case except those bearing upon the intoxi-
59* cated condition of the defendant and the *plaintiff's no-
tice thereof and solely upon this issue find that the plain-
tiff did not know or had no reason to know that the effeet· 
of the whiskey upon the defendant was so aggravated in its 
form that he would operate his car with gross negligence and 
proceed to find their verdict for the plaintiff. 
This instruction was in manifest conflict with Instruction 
No. "H-1'' (R., pp. 715, 716) given on behalf. of the defend-
ant. By this instruction the jury were correctly told under 
the law that if ''the defendant had consumed such quantity . 
of intoxicants as to make it probable that he, in and about the 
operation and control of his automobile, would fail to exer-
cise slight care for the safety of other persons riding with 
him -in his said automobile, and that such facts were known 
to the plaintiff, or, in the exercise of ordinary care, should 
have been known to her, and that a reasonably prudent per-
son acting with ordinary care for his own safety would, un-
der the facts and circumstances existing, have declined to 
ride in the said auton10bile while the defendant 'vas operating 
the same, but that the plaintiff, nevertheless, entered and rodP. 
in the said automobile and was injured, then, even though you 
may believe that the plaintiff's injuries were brought about 
by the gross negligence of the defendant, yet, if you also be-
lieve from all of the evidence in the case that such con-
()Q* duct on the part of the defendant was induced, in *any 
effective degree, by the consumption of· intoxicating 
liquor by him, you will find your verdict for the defendant". 
In lVIichie's Digest, v-ol. 5, p. 855, where a great many cases 
are collected, the text is as follows: 
''An instruction can not take only a portion of the facts 
involved in a case under tl1e evidence, and 'erect a hypothesis 
upon them only, disregarding others, and tell the jury, if 
that hypothesis be true, to find accordingly, because that 
hypothesis is not as broad as the scope or the evidence and 
the contention before the jury." 
Again, in Thmnas v. Snow, 162 Va. 654, 662, where there is 
also to be found a ]arge collection of cases, the rule was 
stated in these words: · 
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''An instruction directing a verdict must state a complete 
case and embrace all elements necessary to support a ver-
dict.'' 
See also Mann v. Cn~nsh((,UJ ~ Co., 158 Va. 193, 224. 
The effect of such an instruction is well stated in the opin-
ion in Flanagan v. Flarvey, 160 Va. 214, 223. It was there 
said: 
"It has been too often ruled by this court to need citation 
of authority, that any instruction calculated to mislead the 
jury, whether it arises fro1n ambiguity or any other cause 
oug·ht to be avoided; and if given it will oblige tlie appellate 
court to reverse the judgment .. ' ' 
61 * * (11) Dicl the giv-ing by the Co'lu·t, at the second trial 
of th·is action,., of lnstrtbction No. 7 on behalf of the 
plaint·itf constitute rez,e·rsible error? 
On more mature reflection the defendant believes that this 
instruction (R., pp. 710, 711) correctly propounded the law, 
except that it should have required a causal cennection be-
tween the act or acts of gross negligence and the happening 
of the accident. Of course, the defendant does not hereby 
concede that the jury could have fairly found any acts of 
gross neglig·ence fron1 the evidence in this case. 
(12) Did the action of the Cou,rt, at the second trial of this 
action, in refusing to give at the reqtbest of the def-endant 
Instnwtion No. '' E'' anrl i1~ ante1uling the said inst·ruction 
and ,qivitng the sam,e as Jnst'l·ttction No. "E-1" constitt£te re-
versible error? 
That. the trial court felt compelled to give some instruction 
on the theory of sudden mnergency is clear from its giving 
of Instruction 1No. "E-1" (R., pp. 714, 715), as amended. By 
this instruction the defendant soug·ht to have the jury told 
that the defendant was entitled to rely upon the rule g·overn-
ing acts done in sudden emergency unless such emer-
62* g·ency arose as a result of gross *negligence on his part. 
It will be noticed that this portion of Instruction No. 
"E" conforms to the plaintiff's theory of the la'v of the case 
as heretofore noted in plaintiff's Instruction No. 7. Instruc-
tion No. "E" 'vould have told the jury that the plaintiff 
could not recover if the defendant; in atten1pting to extri-
cate himself from the dangers brought about by the sudden 
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emergency, "made such choice as a person exercising a slight 
degrDe of care might have n1ade when placed under similar 
circumstances, even though such choice developed not to be 
the wisest one''. It further would have told the jury that the 
plaintiff in order to rec~over, under the circumstances, must 
have shown that the defendant made such choice in attempt-
ing to avoid the danger as exhibited gross negligence on his 
part. This exposition of the correct measure by which the 
jury should have been required to ascertain whether or not 
the defendant had been guilty of such conduct as would en-
able the plaintiff to recover is clear from the conceded fact 
that the defendant only owed to the plaintiff the duty to ex-
ercise scant or slight care in this case, and as the jury 'vere 
properly charged in the other instructions given by the Court, 
particularly Instruction No. "H-1". 
By Instruction No. "E-1" (R., pp. 714, 715) as amended 
by the Court over the objection of the defendant, the jury 
were told that, even though the defendant was required 
63* to act instantly *in atten1pting to extricate hilnself from 
the dangers of a sudden emergency not arising from 
gToss negligence on his part, yet, this fact would only con-
stitute a defense if ''he made such choice and acted as a per-
son of ordinary prudence might have clone under sin1ilar cir-
cumstances''. It thus clearly appears that by this amended 
instruction the defendant was required to have exercised a 
greater degree of care than he o'ved to the plaintiff under the 
acknowledged facts of the case and a greater degree of ·care 
than he would have been required to have exercised for the 
safety of the plaintiff had no sudden emergency existed. 
The doctrine of "error in extrernis'' makes allowances for 
the errors of judgment cmnmitted by a person suddenly con-
fronted with a sudden mnergency not arising by a breach 
of that duty 'vhich he was required to have exercised under 
the circumstances. It lessens, rather than increases, the re-
sponsibility of the defendant. Under no view of the instant 
ease would the defendant owe to the plaintiff the duty to 
exercise ordinary care for her own safety. For these rea-
sons the defendant respectfully subinits that the a1nendment 
by the Court of Instruction No. '' E '' and the giving of the 
same to the jury as Instruction No. '' E-1'' was highly preju-
dicial to the defendant's rights. 
(13) Did the refusal of the Court, at the second t·rial of this 
action,, to _give at the. 'rr!q~test of the defendant Instruction 
No. "0" constitute 1·eversible error? 
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By this instruction (R., pp. 721, 722) the defendant 
64'~ sought >li•to have the jury told that the plaintiff could 
not recover if she so far acquiesced in the manner in 
which the defendant had been operating his automobile that 
she failed to protest to him concerning the same or failed 
to protest to, or rmnonr,trate with, the defendant a sufficient 
time before the accident happened so that the defendant could 
have changed his n1anner of driving. The authorities sup-
portive of the la1v as propounded in this instruction are set 
forth on pages 35 to 38, inclusive, of this Petition. That 
both factual situations given as the hypotheses of this in-
struction were abundantly supported by the evidence is not 
open to argument. The defendant positively testified that 
no one complained to him concerning the manner in which 
he was operating his auton1obile. The plaintiff testified that 
the defendant began to indulge in excessive speed soon after 
entering Second Street Road, a mile and a half from the 
scene of the accident, and that the happening of the accident 
was "almost instantaneous" after the making by her of her 
protest. 
The defendant therefore earnestly submits that this in-
struction was proper both under the law and the evidence, 
and that the refusal of the Court to give the same to the jury 
constitutes prejudicial and reversible error for the reason 
that it deprived the def(~ndant of one of his vital and proper 
defenses to the action. 
(14) Did the ·refusal of the Omtrt, at the second trial 
(j5~;: . *of this act·ion, to give Instruction No. "P", at there-
qu,est of th-e defendant constitute reversible error? 
By this instruction (R., pp. 723, 724), the defendant sought 
to have the jury instructed relative to the same defense set 
up in Instruction No. "0", omitting, however, the defense 
that the plaintiff's protest, if made, came too late to consti-
tute a proper discharge by the plaintiff of her duty to exer-
cise proper care for her own safety. With equal convictiqn, 
the defendant submits that the Court erred in refusing to 
give this instruction for the reasons given in support of the 
correctness of Instruction No. "0''. 
CONCLUSION. 
Your petitioner, hereinbefore referred to as the defend-
ant, contends and respectfully submits that the proper de-
termination of the Legal Questions herein discussed will 
demonstrate the correctness of the Assignments of Error. 
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Wherefore, your petitioner earnestly submits that the judg-
ment of the lower court in this case should be reviewed and re-
vers Ad and fina1 judgment entered in favor of your petitioner 
or a new trial awarded to him, and respectfully prays that 
he may be awarded a "\Vrit of Error and Writ of Supersedeas 
pending the review. of this case by this Honorable Court. 
Your petitioner prays that this Petition may be con-
66* sidered •!!<and employed as your petitioner's opening 
brief. · · 
Your pAtitioner avers that on the 17th day of August, 
1938, a copy of this Petition was delivered in person to J. 
Roland Rooke; Esq., of counsel for the plaintiff. 
Your petitioner prays that his counsel may be permitted 
to state orally the reasons for. the reviewing and reversing 
of the decision and action of the lower court hereinbefore 
complained of. 
Respectfully submitted, 
JOHN L. YORKE, 
By LEITH S. BREMNER, 
CHAS. U. WILLIAJ'\1:8, 
ROBERT LEWIS YOUNG, 
His Attorneys. 
I, Robert Lewis Young, an Attorney practicing in the Su-
preme Court of Appeals of Virginia, do certify that in my 
opinion there is error in the judgment complained of in the 
foregoing Petition, and that the said judgment should be re-
viewed and reversed. · 
ROBERT LEWIS YOUNG. 
Received August 17, 1938. 
M. B. WATTS, Clerk. 
October 6, 1938. Writ of error and supersetkas awarded 
by the Court. Bond $1,500. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Willis D. Miller, Judge of 
the Law and Equity Court of the City of Richmond, held 
for the said City at the Courtroom thereof in the City 
Hall on the 7th day of July, 1938. 
Be it remembered that heretofore, to-,vit: In the Clerk's 
Office of the La'v and Equity Court of the City of Richmond 
on the 2nd day of October, 1936: Came 1Iarcelle Denise May-
nard, an infant, who sues by Thalas Penn Maynard, her 
father and next friend, by counsel, and filed her Notice of 
Motion for Judgment against John L. Yorke, which Notice of 
Motion for Judg1nent is in the words and figures following, 
to-wit: 
In the Law and Equity Court of the City of Richmond. 
Marcelle Denise ~Iaynard, an infant, who sues by Thalas Penn 
lVIaynard, her father and next friend, Plaintiff. 
v. 
John IJ. Yorke, Defendant. 
NOTION OF I\110TION FOR JUDG~IENT. 
To John L. Yorke, #2713 East Marshall Street, Richmond, 
Virginia: 
page 2 ~ Please Take Notice that on the 20th day of ·Oc-
tober, 1936, at 10:00 A. J.VL, or as soon there-
after as counsel n1ay be· heard, I shall move the La'v and 
Equity Court of the City of Richmond, Virginia, in its court- , 
room in said City, for a judgment against you in the sum 
of Ten Thousand ( $10,000.00) Dollars, damages due me from 
you by reason of the following· facts : 
That on or about the 29th clay of July, 1936, at about 1:30 
A. 1L, you were the operator of a certain automobile which 
you were then and there driving in a northeasterly direction 
toward J\IIechanicsville, ·virginia, over and along a certain 
highway in Henrico County, Virginia, known ·as Second 
Street Road, and I was then and there a passeng~r in said 
automobile riding in said automobile at your special invita-
tion. 
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Whereupon, it then nnd there became and was your duty 
to drive your said auton1obile '\vith due care and caution in. 
view of the existing traffic conditions and conditions of said 
highway at said tune and place; to obey and observe all of 
the laws of the State of Virginia and the rules and regula-
tions governing the moven1ent of traffic at said time and 
place; and to drive said automobile on the right side of the 
hig·h,vay for the direction in which it was being driven by you; 
to drive and operate your said. automobile at a reasonable 
rate of speed not greater than the requirements of safety 
would allow under the existing traffic conditions 
page 3 r and existing highway conditions at said time and 
place ; to look in the direction in which you were 
going; to watch for curves in the said Foad; to keep your au-
tomobile under such control that you could proceed around 
curves without injury to n1e; to keep said auton1obile under 
complete control at all times; to keep a proper lookout for 
other vehicles then and there using said high,vay at said time 
and place; to have the said automobile equipped with a de.: 
quate brakes and properly adjusted; and to keep a proper 
lookout at all times and to take such other tneans and to ex-
ercise such care and caution as was necessary in view of the 
existing traffic conditionH and the condition of the hig·hway 
upon ·which you were driving at said time and place; and to 
take notice of other existing conditions at said tin1e and place 
in an attempt to avoid an accident. 
Yet, with a wanton violation of and disregard for your 
duty and duties aforesaid, you did then and there operate 
your said automobile carelessly, recklessly and with gToss 
negligence in that you failed to keep the said automobile un-
der con1plete control; fniled to have your said automobilo 
equipped 'vith adequate brakes, properly adjusted; failed to 
keep a proper lookout l:lhead while operating your said auto-
mobile; failed to look in the direction in which you were pro-
ceeding; failed to operate your said automobile at a proper 
rate of speed in view of the existing condition~; 
page 4 ~ failed to have proper headlig·hts, :properly adjusted, 
on said car; tind operated your automobile along 
the said highway at a high, reckless, excessive and danger-
ous rate of speed; and you violated certain statutes of the 
State of Virginia which were then and there in full force 
and effect and which controlled the movement of traffic at 
said time and place; and in various, sundry and divers other 
ways you were g'11ilty of gToss negligence in the operation 
of said auto1nobile; and in so operating your said automo-
bile, you wilfully and wantonly ran your said automobile 
around a sharp curve in the said highway and you failed to , 
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keep your said auton1obile under proper control and you ran 
. your said automobile off of the said highway on to the soft 
roadbed on the left side of the said highway with great force 
ttnd violence, thereby turning your ~aid automobile over and 
g-reatly injuring· me. 
As the proximate result of your carelessness and reckless-
ness and your p:ross, wilful and wanton nqgligence, as afore-
~aid, I was· injured in and about my head, face, body, arms 
and legs, and suffered many serious and painful lacerations, 
bruises, contusions, sprains and other injuries in and about 
Iny head, face, body, a.rms and leg·s, and I sustained many 
broken bones, and I have sustained great mental and physical 
pain and suffering, my nerves were seriously shocked, and I 
have suffered both tmnporary and permanent injuries; and 
as a rosult of the injuries aforesaid I required medi-
page 5 ~ cal, surgical and hospital treatment which I ob-
tained at my own cost, and I have been prevented 
from performing my usual employment or any g·ainful occu-
pation and have su1iered loss of wages and sustained g-reat 
monetary losses in and about being cured and will in the fu-
ture suffer monetary losses and pain and disability, both 
mental and physical, as a result of my aforesaid injuries. 
Wherefore, I give you this, my notice of motion for judg-
ntent, in the sun1 of Te;n Thousand ($10,000.00) Dollars. 
~IARCELLE DENISE 1\IAYNARD, 
.. A.n infant, who sues by Thalas Penn May-
nard, her father and next friend, 
By ,J. ROLAND ROOKE, Counsel . 
• T. ROLAND ROOT{E, . 
Counsel for Plaintiff, 
900 Travelers Building, 
Richmond, Virginia. 
~ page 6 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 20th day 
. of October, 1936. 
This day came the plaintiff and defendant, by counsel, and 
on the motion of the plaintiff by counsel, it is ordered that 
, this case be docketed and continued. · 
And at another day, to-wit: At a La\v and Equity Court 
of the City of Richmond, held the 31st day of December, 
1936. 
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This day came the plaintiff and defendant, by counsel, and 
upon motion of the plaintiff, the defendant is ordered to ;file 
a written statement of his grounds of defense iii. the Clerk's 
office of this Court on or before 10 :00 A. 1\!(. January 15, 
1937 . 
.And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 1st day of March, 1937. 
This day came the plaintiff and defendant, .by counsel, and 
"thereupon the defendant filed herein a statement of the 
grounds of his defense to this action and pleaded not guilty 
and put himself upon the Country and the plaintiff likewise. 
page 7 ~ Virginia : . 
In the Law and Equity Court of the City of Richmond: 
Marcelle Denise 1\!Iaynard, an infant, who sues by Thalas 
Penn J\!Iaynard, her father and next friend, Plaintiff, 
v . 
.. T ohn L. Yorke, Defendant. 
GROUNDS OF DEFENSE. 
First: The defendant pleads the general issue. 
Second: The defendant was not guilty of any actionable 
negligence and/ or illegal acts or any of them in the manner 
and form alleged in the Notice of Motion for Judgment. 
Third: The accident did not occur in the manner and un-
der the circumstances set out in the plaintiff's Notice of Mo-
tion for Judgment. · 
Fourth: That the automobile of the defendant was being 
operated under the direction and control of the plaintiff. 
Fifth : That the plaintiff and the def~ndant were on a 
joint enterprise. · 
Sixth : That .th.e ·plaintiff was guilty of negligence on her 
own behalf, causing or contributing to cause the accident in 
question. · 
pag·e 8 ~ . Seventh : Tl1e accident was an pnavoidable one. 
The right is reserved to amend or enlarge the grounds 
of defense. 
JOHN L. YORKE, 
By LEITH S. ~REMNER, Counsel. 
/ 
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page 9 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 12th day of 
October, 1937. 
This day came the plaintiff and defendant, by counsel, and 
thereupon the defendant filed herein a plea of not guilty and 
put hintself upon the Country and the plaintiff likewise. 
And thereupon can1e a jury, to-wit: N. I-I. Houchens, G. 
Bradford Peasley, .Jr., C. Travue Robinson, J. Stuart Frank-
lin, C. P. Avery, A. D. Banton, and V. B. W. Poulson, who 
were sworn well and truly to try the issue joined in this 
case and having partly heard the evidence were adjourned 
until tomorrow morning at half-past nine o'clock. 
pag·e 10 ~ Virginia : 
In the Law and Jijquity Court of the City of Richmond: 
}\t!arcelle Denise ::Maynard, ari infant, who sues by Thalas 
Penn ~iaynard, her father and next friend,. Plaintiff, 
v . 
• John L. Yorke, Defendant. 
PLEA OF NOT GUILTY. 
The defendant, by counsel, comes and says that sh·e is not 
guilty in the manner and form set forth in the plaintiff's No-
tice of Motion for Judgment, and of this she puts herself 
upon the country. 
LEITII S. BREMNER, P. D .. 
page 11 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 13th day 
of October, 1937. 
'!'his day catne again the plaintiff and defendant, by coun-
sel, and the jury s'vorn in this case on yesterday appeared 
in Court in accordance with their adjournment and the evi-
dence and arguments of counsel having been heard, the jury 
was sent out of Court to consult of a verdict and after some 
time returned into Court with a verdict in the words follo,v-
ing, to-,vit: ''We, the jury on the issue joined find for the de-
fendant.'' 
Thereupon the plaintiff, by counsel, moved the Court to 
set aside the said verdict as contrary to the law and the evi-
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dence, and for other reasons set forth in writing and now filed 
and made a part of the record here; which motion the Court 
continued for argun1ent to be heard thereon. 
page 12 ~ In the Law and Equity Court of the City of 
Richmond. 
Marcelle Denise J\faynard, Plaintiff, 
v. 
John L. Yorke, Defendant. 
1\iOTION. 
The plaintiff, by counsel, moves the Court to ~et aside the 
verdict of the jury and to award the plaintiff a ne'v trial 
upon the following grounds: 
1. The verdict of the jury was contrary to the law and to 
the evidence. · 
2. The testirnony showed that the defendant was guilty 
of gross negligence as a matter of law. 
3. For the giving of certain instructions on behalf of the 
defendant over the objection and exception of the plaintiff. 
4. The refusal to give certain instructions ten~ered on be-
half of the plaintiff, to which objection and exception were 
noted on behalf of the plaintiff. 
page 13 ~ And at another·day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 3rd day 
of ],ebruary, 1938. 
This day came ag·ain the plaintiff and defendant, by coun-
sel, and the 1notion of the plaintiff to set aside the verdict' 
of the jury rendered in this case and award the plaintiff a new 
trial having been fully argued and the Court now being ad-
vised of its judgment to be rendered upon the .~aid motion, 
doth for reasons brieflv set forth in a letter to counsel under 
d!lte of January 14th,··] H38, and now filed ;and made a part 
of the record, sustain the said motion of the plaintiff to set 
aside the verdict of the jury and award a new trial; and it 
is therefore ordered that the verdict of the jury rendered 
herein be set aside and a ne'v trial awarded the plaintiff upon 
condition that the said plaintiff pay the costs of the former 
trial, to which action of the Court the defendant excepted. 
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page 14 ~ LE'l,TlDR_ BY THE COURT. 
::Messrs. L. S. Bremner, 
Chas. U. Williams, and 
Wallerstein, Goode and Evans, 
Richmond, Virginia. 
In r·e: 
January 14, 1938. 
Marcelle D. Iviaynard v. Jno. L. Yorke, 
~fargarct 1Iason v. Jno. L. Yorke_, 
Charles H. Cottle v. J no. L. Yorke. 
Gentlemen: 
After full consideration of the record and the authorities 
submitted to me on the Jnotions to set aisde the verdicts in 
these cases in which verdict was rendered for the defendant 
in the ~Iaynard case and for the plaintiffs in the ~Iason and 
Cottle cases, I am of opinion that the verdicts in the last 
two mentioned cases should not be disturbed, but that the 
verdict in the ~Iaynard case should be set aside and a new 
trial awarded. . 
I am of opinion that Instruction K given in the ~Iaynard 
case is erroneous and waH prejudicial to the plaintiff. In 
addition I might say that in view of Mr. Yorke's testimony 
that he was not under tl1e influence of intoxicants, but that 
the accident was caused by a defect in the road, it is quite 
questionable whether the testimony of witness Cox that Yorke 
was under the influence of intoxicants should have been al-
lowed to go to the jury. Yet in view of the fact that the 
verdict is set aside bc~cause I deem instruction K erroneous, 
it is not necessary to, at tl1is time, pass upon the admissibility 
of the evidence given by ~ir. Cox. When the case is retried, 
the same question may or may not arise; if it does 
page 15 ~ it can be passed upon at that time. 
Judgm~nts will be entered on the verdicts in the 
Mason and Cottle cases, and judgment will be entered set-
ting aside the verdict and awarding a new trial in the May-
nard case. 
Yours very truly, 
WD~I/b 
page .16 } And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 2nd day 
of JYiay, 1938. · 
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This day came again the plaintiff and defendant by coun-
sel and a jury, to-wit: L. E. Groce, Letcher M. Rodgers, E. 
L. Gordon, L. C. Alley, B. :H. Cottrell, C. S. Langerbaum and 
G. N. !tiartin, who were sworn well and truly to try the issue 
joined in this case and having partly heard the evidence were 
adjourned until tomorro'v morning at ten o'cl~ck. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 3rd· day of May, 193R 
This day came ag·ain the plaintiff and defendant by coun-
sel and the jury sworn in this case on yesterday appeared in 
Court in accordance with their adjournment and having fully 
heard the evidence were adjourned until tomorrow morning 
at half-past el~ven o'clock. 
And at another day, to-wit: At a Law and Equity Court 
of ihe City of Richmond, held the 4th day of May, 1938. 
This day came again the plaintiff and defendant by coun-
sel and the jury sworn in this case appeared in Court in ac-
cordance with their adjournment on yesterday and 
page 17 ~ having heard the arguments of counsel were sent 
out of Court to consult of a verdict and after some 
time returned into Court with a verdict in the words and fig-
ures following, to-wit: "We the jury on the issue joined 
:fi11d for the plaintiff and assess the damages at $1,000.00.'' 
Thereupon the defendant hy counsel moved the Court to 
set aside the said verdict as contrary to the law and the e"ri-
dence and for other reasons set forth in writing and now made 
a part of the record and further moved the Court to enter 
:final judgment in behalf of the defendant; which motions the 
Court continued for argmnent to be heard thereon. 
page 18} MOTION. 
The defendant moves the Court to set aside the verdict of 
tl1e jury as being ag·ainst the law and the evidence and with-
out evidence to support it; for certain errors committed dur-
ing the progress of the trial in that the Court admitted cer-
tain evidence over the objection of the defendant, to 'Which 
rulings of the Court due exceptions were taken; and 'the 
granting· of certain instructions over the objections and ex-
ceptions of the defendant, given at the request of the plain-
tiff; to the refusal of thH Court to grant certain instructions 
asked for by the defendant, to which rulings of the Court 
48 Supreme Court of Appeals of Virginia. 
the defendant duly objected and excepted; and the action of . 
· the Court in amending certain instructions offered by the de-
fendant, to which action of the Court the defendant duly ob-
jected and excepted; and that there is no evidence disClosing 
gross negligence; and that the plaintiff 'vas guilty of con-
tributory negligence as a n1atter of law; and we also n1ove 
the Court, for the reasons stated in the n1otion to strike and 
for the assig·nn1ents in the motion to set the verdict aside 
that final judgment be entered for the defendant. 
page 19 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 2nd day 
o-f J lme, 1938. 
This day came again the plaintiff and defendant, by coun-
sel, and the arg·u1uents of counsel upon the motion to set 
aside the verdict rendered in this case having been heard and 
the Court now being advised of its opinion to be rendered 
thereon, it is ordered that the said motion be overruled, to 
'vhich action of the Court the defendant, by counsel, ex-
cepted. 
Therefore it is considered by the Court that the plaintiff 
recover against the defendant the sum of One thousand dol-
lars, with interest thereon to be con1puted after the rate of 
six per centum per annum from the 4th day of May, 1938, 
until paid, and her costs by her about her suit in this behalf 
expended. 
J\femorandun1: ·upon the trial of this case the defendant, 
by counsel, excepted to sundry rulings and opinions -of the 
Court given ag·ainst hhn, and on his motion leave is hereby 
given him to file certificates or bills of exception herein at 
any time "rithin sixty days from this date as prescribed by 
Ia,v. 
Upon the further motion of the defendant, by counsel, it 
is ordered that the judg1nent this day rendered in this pro-
ceeding- be suspended for a period of ninety days fron1 this 
date and thereafter until the defendant's petition is acted on 
by the Supreme Court of Appeals of Virginia, if such peti-
tion. is actually filed within the time specified in 
page 20 ~ this order, in order to enable the said defendant 
to apply for a writ of error and S1tpers·edeas, upon 
condition that the said defendant or some one for him enter 
into bond in the- penalty of Fifteen hundred dollars and with 
surety approved by said Clerk within fifteen days from this 
date, and conditioned according to law. 
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page 21 r And now· at this day, to-,vit: At a Law and 
Equity Court of the City of Richmond, held the 
7th day of July, 1938. 
This day came the parties by their attoneys, and the defend-
ant tendered to the Court his eighteen bills of exception, and 
on the request of the defendant the said eighteen bills of ex-
ception are signed, sealed and made parts of the record in 
this case. 
page 22 r BILL OF EXCEPTION NO. 1. 
Be -it remembered that after the jury was sworn to try the 
issue in this case, at the first trial thereof, the plaintiff and 
the defendant introduced the following evidence, which 'vas 
all of the evidence introduced at the first trial of this case: 
page 23 r l.VIISS l.VIARGARET Q. l.VIASON, 
a witness introduced in behalf of the plaintiff, being 
first duly sworn, testified as follows: 
DIRECT EXAlVIINATION. 
By Mr. Evans: 
Q. State your full name. 
A_. :Margaret Quaintance Mason. 
Q. 1\There do you live~ 
A. 3314 Carolina A venue. 
Q. Richmond, Virginia f 
A. Yes, sir. 
Q. How old are you f 
A. Twenty-three. 
Q. JMiss 1\fason, were you with the crowd consisting of 
Miss Maynard, 1\tlr. Cottle and 1\fr. Yorke on the night of 
July 29, 1936? 
A. Yes, sir, I was. 
Q. Ho'\v did you happen to be with them that night? 
A. l.Vfr. Yorke callP.d mejn thP. afternoon of that day and 
asked me to go out. · 
Q. "What did you say to him, if anything? 
A. I told him I would be glad to and I also told him that 
a cousin of mine was visiting me from Trenton 
page 24 r and he asked me if he should get her a date and I 
said no, she went with a boy that worked here, and 
he said: "Fine; we will all go out together." 
50 Supreme Court of Appeals of Virginia. 
Miss Margaret Q. )J!lason. 
Q. What was your cousin's name? 
A. Miss IGlby. 
Q. And what was the boy's name that she went out withY 
A. JYir. Lutz. 
Q. Miss Mason, did you know J\IIiss Marcelle Maynard, the 
plaintiff in this case, prior to that night Y 
A. No, sir, I didn't. 
Q. Do you know whether or not ~Ir. Yorke knew her prior 
to that night T 
A. No, sir, I don't. 
Q. Where did you first meet Miss Maynard T 
A. I met Miss Maynard when we picked her up at her 
house that night. 
Q. Now did you g-o anywhere before you went for Miss 
·Maynard after leaving your homeY 
A. Yes, we stopped and got some gas and then we went up 
to the A. B. C. store on West Broad Street. 
Q. Did anybody go in there? 
A. Mr. Yorke 'vent in. 
Q. Now was he able to get into the first A. B. C. store he 
went to? 
page 25 ~ A. I don't think he stopped at the :first one. He 
passed one; it was closed. 
Q. Where was that one; farther west up near the Boule-
vard or down by the Central National.Bank? 
A. The :first one he passed that wa.s closed was downtown. 
Q. Down by the bank 7 
A. I think so. 
Q. Then he went on up west Y 
A. Yes, he went out to the one way out on West Broad. 
Q. Out there ncar the Boulevard~ 
A. Yes, sir. 
Q. Did you go in the A. B. C. storeY 
A. No, sir, I didn't. 
Q. But he did-Mr. Yorke did? 
A. J\IIr. Yorke did. 
Q. Do you kno'v what he got when he went in there? 
A. He came out with a package which contained a quart of 
Seagra.ms. · 
Q. What did he do with it? 
A. He put it in the-behind the front seat in the car. It 
is a little latch behind the seat. 
Q. You hadn't gone for Miss Maynard then' 
A. No, sir.· 
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Q. Where did you go from there? 
A. 1\{r. Lutz and Miss Kilby were following us all this time 
and after we left there we went to Chamberlayne 
page 26 ~Avenue and Brookland Park Boulevard and we 
stopped there on the corner and Mr. Yorke got out 
and told 1\Ir. Lutz that he had to pick up another couple and 
that he was aware of the fact Mr. Lutz didn't know the city 
and didn't Irnow the streets and he thought possibly it would 
be better for him to 'vait there while he went. and got them 
and then he ·would come back there and meet him, which he 
did, and from there we 'vent to get J\'Iiss Maynard-no, we 
went and got Mr. Cottle on either Barton or North Avenue, 
I forget which, and then we .went to York Street and picked 
up Miss 1\'Iaynard, and then we went back to Chamberlayne 
Avenue and Brookland Park Boule·vard to get Mr. Lutz and 
Miss J{ilby. 
Q. From there where did you go? 
A. We got there and 1\{r. Yorke got out of the car and went 
back to J\~Ir. Lutz's car and told him we were going out to the 
Wigwam on the Washington highway and told him approxi-
mately ho'v far out it was and for him to follow us on out . 
there. 
Q. Did you go. there from Chamber layne A venue Y 
A. Yes, sir, then we started and 'vent on out there. 
Q. What time did you get tq the Wigwam? 
A. I should say it was around ten-thirty, possibly quarter 
to eleven. ·. 
Q. Did Mr. Lutz and Miss Kilby follow you 
page 27 ~ there? 
A. J es, sir, they drove up right after we got 
there. 
Q. N o'v on the 'vay to the Wigwam how were you all seated 
in Mr. Yorke's car? 
A. 1\!Ir. Yorke ·was driving and I 'vas in the front seat with 
Mr. Yorke; J\.fr. Cottle and 1\Hss 1\{aynard were in the rumble 
seat; 1\Iiss Maynard was sitting directly behind Mr. Yorke 
and Mr. Cottle behind me. _ 
Q. Ho'v long did you stay at the Wigwam Y 
'.A. As well as I remember, we left about a quarter after or 
twelve-thirty. 
Q. What did you do while you were there Y 
A. Well, we all went in and sat down in the booth and Mr. 
Yorke ordered some ginger ale and ice and. mixed a. highball 
apiece, and we danced and talked, and some friends of Mr. 
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Yorke were in the booth next to us· and they came over to the 
table. 
Q. Did you know his friends before that night T 
.A. No, sir. . 
Q. Who introduced you to tp.em? 
4,. JY.[r. Yorke. 
Q. You stayed there how long 1 
.A. "\Vell, as I say, I don't remember the exact titne we got 
there; between ten-thirty and quarter to eleven and we left 
about quarter after or twelve-thirty. 
page 28 ~ Q. Why did you leave at that hour? 
.A. V\T ell, the place was apparently closing. 
Q. '\Vas the bottle of Seagrams opened on the way up to the 
Wigwam before you got there¥ 
.A. No, sir, it wasn't. It was carried in just like it 'vas 
bought. 
Q. Who. carried it in the Wigwam¥ 
.A. J\!Ir. Yorke. 
Q. How much did you drink there, Miss Mason? 
.A. I had one highball. 
Q. I-Io,v much did ~Ir. Yorke drink Y 
A. I only sa\V him have the one highball. One hig·hball was 
mixed for each person and I never saw another one made or 
anybody take another one. 
Q. No'v when these other people joined you ho·w long did 
they remain with you Y 
.A. Well, they 'vere sitting in the booth next to us and they 
came over to our booth. They didn't sit down, they stood 
around and talked, and they have several drinks while they 
were over there. 
Q. Out of that bottle? 
A. Yes. They apparently didn't have any; they 'vere drink-
ing beer. 
Q . .And they drank some of the Seagrams that 1\{r. Yorke 
had taken up there? 
page 29 ~ A. Yes, sir. 
Q. Did you see any other bottle of liquor owned 
by anybody else? · 
A. No, sir, I didn't. 
Q. Did you see any liquor in 1\Ir. Lutz's possession 1 
A. No, I didn't. 
Q. Did you see any other liquor than the bottle of Sea-
grams.? 
A .. No. 
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Q. How had lvir. Yorke driven his car from Chamberlayne 
A venue when he met 1\tir. Lutz there to the Wigwam~ 
A .. A perfectly moderate rate of speed; around 35 or 40. 
Q. When you left the Wigwam were any suggestions made 
as to where you would go? 
A. Yes, when we went out of the vVigwam to get into the 
cars Mr. Yorke suggested we go to some place he knew on 
1\fechanicsville Tu111pike that made very good barbecues, that 
1ve go out there and get a barbecue. 
Q. Now were you going out there to get food or going out 
there to get more to drink? 
A. We were going out there to get food. 
Q. And that was 1\tir. Yorke's suggestion? 
.A. Yes, sir. 
Q. Well. did you ~:et back into his car? 
A. Yes. 
Q. Who drove from the ""\Vigwam? 
A. Mr. Yorke. 
page 30 ~ Q. Where did you sit 1 
A. I sat next to l\.ir. Yorke. We were all seated 
exactly as WP. we1'e. ~oing out. 
Q. Where did l\1:iss 1\Iaynard sit~ 
A. Behind 1\ir. Yorke in the rumble seat and 1\tir. Cottle be-
hind n1e in the rumble seat. 
Q. What kind of automobile was 1\>Ir. Yorke driving that 
night? 
A. It was an Oldsmobile convertible coupe, that year's 
model. 
Q. And you said it had a rumble seat? 
A. Yes, sir, it had a rumble seat. 
Q. It 'vas a '36 model~ 
A. Yes, sir, I think so. 
Q. Did the car appear to be new or not? 
A. Yes, sir. 
Q. How did :Nir. Yorke drive from the Wigwam to the inter-
section of the Ric.hmond-Washington highway and Norwood 
Avenue? 
A. He drove just as he had driven out; around 35 or 40. 
Q. Were 1\rfr. Lutz and Miss Kilby to go to 1\fechanicsville 
with you aU in 1\fr. Lutz '.s car? 
A. Yes, sir. 
Q. Did 1\fr. Yorke know that? 
A. Yes, he did. 
Q. Ho1v long had 1\fr. Lutz been in Richmond, if you know, 
at the time up to this particular night? 
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page 31 ~ A. I really don't know; possibly six months or 
more. 
Q. Had he been a native of Richmond before then? 
A. No, his home was in Trenton, New Jersey. 
Q. Now do you know whether M~r. Lutz was familiar 'vith 
the roads which you all were to travel over to get to Mechanics-
ville? 
A. He was not. 
' Q. How do you know he wasn't! 
A. Well, he had only been here a short time and he made 
the statement-
, Mr. Bremner: I object to the statement made by Mr. Lutz, 
if Your Honor please. 
The Court : Objection sustained. She can state what they 
had to do or wha.t they did do as a result of that statement. 
By Mr. Evans: 
Q. Now as a result of any statement ~fr. Lutz had made to 
J\.Ir. Yorke did or not J\1:r. Yorke know that ~Ir. Lutz would 
have to follow hin1 in order to get where Mr. Yorke wanted 
you all to go? 
A. Yes, he did. 
Q. When Mr. Yorke got to the intersection of Norwood 
Avenue and the Richmond-Washington highway did he make 
the turn or not? 
page 32 ~ A. When we got to the intersection there Mr. 
Yorke pulled ovP.r there sort of off the road to 
makP. sure Mr. Lutz \Vas behind him and he stopped and Mr. 
Lutz had gotton possibly a car or two behind us and he 
stopped there until llir. Lutz pulled up behind us and then he 
turned and J\1:r. Lutz followed. 
Q. Where was that? 
A. That was there at the intersection of Norwood Avenue 
and Washington highway. 
Q. Then where did Mr. Yorke go? 
A. He went down-I think it is two blocks to Chamber-
layne A venue, and turned right there and continued down 
Chamberlayne to the fire-engine house and the Ginter Park 
school there on Chamberlayne and he made a left turn there 
and after he got across Chamberlayne he slowed up to make 
sure 1\tfr. Lutz was turning with him and he saw he was. So 
he continued down that road to where it intersects with 
Laburnum A venue and he was intending to turn left there, 
but he passed the road without realizing it and just as he 
I I 
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drove past it he stopped and said: "I should have turned 
there," and lvfr. Lutz passed us and stopped· right in front o.f 
us. 1\fr. Yorke told him we should turn left there and he 
backed back and turned and Mr. Lutz followed us and we went 
from theTe over to the-where that road comes into Second 
Street Road, and as we got there Mr. Lutz says-. 
page 33 ~ I mean Mr. Yorke said: "I think I will turn left 
here and take a short cut through to the Mechanics-
ville Pike'', which he did. 
Q. What road did he go over to take that short cut 7 
A. He turned left on Second Street Road. 
Q. How had he driven up to that timeY 
A. Well, he had been driving at a moderate rate of speed, 
waiting· for Mr. Lutz ·when it was necessary. 
Q. After he got into Second Street Road how did he drive? 
.A. Well, after he got into Second Street Road he started · 
on down Second Street Road and he gradually gained speed. 
Q. Now, Miss lVIas.on, at any time on Second Street Road 
did he drive in such a manner as to cause you any alarm Y 
~fr. Bremner:· We object; if Your Honor please. I think 
she should state what he did, if anything. 
Mr. Evans : I withdra-w the question. 
Q. After he got on Second Street ·Road. did you at any 
time say anything to him about the way in which he was 
driringf 
1\fr. Bremner: We object to that. She can state what oc-
curred, if anything, going out there. 
Mr. Evans: I was trying to save time. 
The Court: It is leading. 
By 1\tir .. Evans : 
Q. After he got on Second Street Road did you say any-
thing that you remember? . 
page 34 } A. Yes, I did. As I said, after he entered Second 
Street Road he started gaining speed and Second 
Street Road after you get onto it from that point where you 
turn off Laburnum becomes rather curvy after you have gone 
a little ways and 1\fr. Yorke, as I said, was gradually gaining 
speed and he got on these curves and he was going pretty · 
fast and as he went down one hill that .has a rather bad 
curve at' the bottom of the hill and he was going' unusually 
fast and I was kind of panicky and I yelled to him : ''Johnnie ! '' 
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and he looked at n1e and laughed and said: ''That is all 
right, ~Iargaret; don't worry; I drive this road every day 
on my route.'' 
Q. "\Vhen you made that statement to him-did you drive an 
automobile at that tin1et 
A. Yes, sir, I did. 
Q. How long had you been driving? 
A. I have been driving since 1929 or '30. 
Q. When he made that statement to you how fast was he 
going1 I mean when you made that statement to him how 
fast was he going~ 
A. He wasn't going a bit under 50. 
Q. As a result of what you said to him did he or not reduce 
his speed? 
A. No, he didn't reduce his speed. As I said, I made that-
I said what I did when he was going down this hill 
page 35 r with the curve at the bottom and he had to go up 
a hill on the other side and I think the car gradually 
slackened going up the hill, but he didn't really let up on his 
speed at all. . 
Q. When he got to the top of the hill on the other side of 
this little valley at 'vhat speed did he go after he got up 
on top of the hill? 
A. When he got up to the top of the hill he was going just 
as fast as he was when he was going down the hill. 
Q. After he got up on top of the hill and started on down 
Second Street Road again was anything said to hhn by any-
body else in the car 1 
Mr. Bremner: If Your Honor please, I submit that is lead-
ing. She can state what anybody did, if anything. 
The Court: Objection overruled. 
lVIr. Bremner: 1\Iy reason is it is a material fact from their 
viewpoint. 
The Court: Objection overruled .. 
1\{r. Bremner: Exception. 
B.y 1\.fr. Evans: 
Q. Was anything said to Mr. Yorke by anybody else in 
the car? 
Mr .. Bremner: I still object. It is more objectionable as it 
states to whom they were addressing themselves, 
·page 36 ~ making it clearly leading. 
The Court: I understand, Ivfr. Evans to amend 
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the question was anything else said to ]J!r. Yorke. Answer 
the question. 
A. I heard ~Iiss :Wiaynard ask him not to go so fast shortly 
after I protested. 
Q. What did he do as a result of that staten1ent of ~Iiss 
Maynard, if anything? 
A. He didn't do anything. . 
Q. How fast was he going 'vhen JYiiss Maynard made that 
statement to him~ 
:A.. Well, as I said, he was going about the same speed, 
not under 50. 
Q. Then what happened? . 
A. Well, it seemed like it was less than a minute from: the 
time I protested and right on top ;of what I said lVIiss :Wiaynard 
holloaed to him not to go so fast and all the time he was laugh-
ing and trying to ease my fears by the fact he knew the road 
perfectly and there was no use to worry and just on top of that 
've came upon a curve arid he didn't see it and he was going 
so fast he lost control of the car and we swerved fro1n one 
side of the road to the other and you could hear the tires 
screeching and then 've tun1ed over. 
Q. When he entered or just got to the curve ·where he lost 
control of the car how fast wa.s ~{r. Yorke driving¥ 
page 37 ~ A. He wasn't going a bit under 50. It is hard 
to say the exact speed. 
Q. Do you know on what side of the road he was driving 
when he got to that curve where he lost control~ 
A. vVhen he got to the curve he 'vas about in the center of 
the road. 
Q. Then how illcl he get from that point where he got to 
the cuJ·ve in the renter of the road? 
.A. Well, he couldn't make the curve; he was going too fast 
and came upon it evidently before he saw. it and he tried to 
make it and when he did see it he went from one side of the 
road to the other after he was losing control of the car. 
Q. Were you injured or not~ 
A. Yes, 1 was. 
Q. Do you know where he finally came to a stop f 
A. On the wrong side of the road. 
Q. For 'vhich direction? 
A. It was headed towards Ellerson on Second Street Road 
and it went some distance before. it turned over and stopped, 
going froni one side of· the road to the other, seemingly ~t 
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sounded, and turned to the left and when it-it turned com-
pletely over and it was standing upright. 
Q. When it :finally came to stop¥ 
A. Yes. 
page 38 r Q. Where were you' 
A. I was still in the front seat of the car. 
Q. Were you conscious or unconscio~s? 
A. Yv ell, partially conscious. I was very dazed. 
Q. \Vho helped you out of that carT 
A. Miss Kilby. When the car came to a stop Mr. Yorke 
crawled over me and went out the windo·w on the right-hand 
side of t.he car in· which I was sitting and ::Miss IGlby came 
over about that tiine and they tried to g·et me out, but the 
door was jammed and it wouldn't open. So I slid over under 
the steering wheel and :Wiiss l{ilby helped me out on Mr. 
Yorke's side of the car. 
Q. Where were you taken? 
A. I was taken to Johnston-Willis. Hospital. 
Q. In whose automobile? 
A. 1\{r. Lutz's. 
Q. Did you see ~fiss 1\faynard after the car t.urned over 
and you got out of it? 
A. I didn't see niiss ~Iaynard until ~Iiss Kilby got me in 
the car. Miss Kilby got me in the car and then she went 
and found Marcelle-! n1ean Miss Maynard and she brought 
her over and helped her in the car, too, and she sat on the 
back seat with me. 
Q. Were you under the influence of liquor or any other 
intoxicants-
page 39 } A. I was not. 
Q. -at the Wigwam 1 
A. I was not. 
Q. Were you intoxicated or under the influence of intoxi-
cants at any time while you were in Mr. Yorke's automobile 
after leaving'! the Wigwam? 
A. No, sir, I was not. 
Q. Was Mr. Yorke intoxicated or under the influence of in-
toxicants when he left the Wigwam? 
A. No. 
Q. Was he intoxicated or under the influence of intoxicants 
while driving along Second Street Road? 
A. No. 
Q. Or at any time prior to the accident was he in that con-
dition f 
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A. Not at any time. 
Q. Miss J\!Iason, ·when you came out of the Wigwam where 
was ~Ir. YorkeY 
A. Mr. Yorke came out with us, with the rest of :us. We 
all left at the same time. 
Q. Did you or not see him walk out of there? 
A. Yes, sir, I did. 
Q. Did you or not talk 'vith him as you were leaving? 
A. Yes, we walked out together and we were talking as we 
walked over to the car. 
page 40 ~ Q. Did you or not hear him talk as he drove from 
there to the point where the accident happened Y 
A. Yes, sir. 
Q. Did he walk or talk like one under the influence of intoxi-
cating liquors? 
A. No, he didn't. 
Q. Were any of the other occupants of the ·automobile hi 
which you were riding under the influence of intoxicating 
liquors? 
A. No, they weren't. 
Q. At any time that night? 
A. Not at any time. 
Q. Were }Ir. Lutz or Miss Kilby at any time that night 
under the influence of intoxicating liquors Y 
A.. No, sir, no one was . 
. Q. You said you didn't see Miss Maynard until she was 
assisted into Mr. Lutz's car by Miss Iillby, I believe, after 
the Yorke car turned over? 
A. I don't remember seeing her. There was someone on the 
side of the road, but I don't remember whether it was Miss 
Maynard or Mr. Cottle. 
page 41 ~ CROSS EXAMINATION. 
By Mr. Br.emncr: 
Q. Now, 1\fiss Mason, I have a few questions to ask you. 
That night after you arrived at the Wigwam how many bottles 
of liquor did you see, including that which was in your partyY 
I mean by your party the ·Yorke party and the party of the 
gentleman who came over and stood around your table ·or 
booth. 
A. I only saw the one quart of Seagrams. If the ot'Qer 
party had any, I didn't see it. They were drinking beer. 
Q. Well, you did se~ whisky drunk and you saw beer drunk 
there; I don't mean by your party, but what you saw around 
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there bein~· drunk there T You say whisky and you saw beer; 
is that right 1 
A. ~eer by the other party, yes. 
Q. Now weren't the ladies of the other party also drinking 
wine1 · 
.A.. I didn't see any 'vine at all. 
Q. Did I understand you to say 1\t[r. Lutz and I\iiss l{ilby 
followed you: and I\Ir. Yorke to the A. B. C. store¥ 
A. Yes; they did. 
Q. 'Vell, no,v, Mr .. Yorke 'vent in and got a package, didn't 
he? · 
A. Yes. Q. You saw J\IIr. Yorke aft~r he g·ot to the Wigwam carry 
that paekag·e that he received from the A. B.. C. 
page 42 ~ store into the Wigwam; isn't that true? 
A. Yes, sir. · 
Q. And that paekage was what; pint or quart? 
A. It was ·a quart of Seagrams. 
Q. Now when I\IIr. IGlby stopped on West Broad Street or· 
in the neighborhood o.f the A. B. C. store on V\7 est Broad Street 
didn't he go into the A. B. C. store? 
A. r didn't see Mr. Lutz at the A. B. C. store. 
· Q. I meant J\IIr. Lutz. Well, you don't n1ean by that that 
you deny that I\Ir. Lutz went into the A. B. C. store and bought 
some liquor¥ 
A. I don't know anything about 'that. 
Q. No"r didn''t you see 1\tlr. Cox, the gentleman that I\~r. 
Yorke introduced you f}.ll to,-didn't you see him with a pint 
of liquor known as Old Benefactor 1 
A. I don't know Mr. Cox. 
Q. 'Veil, you spoke 9n direct examination about a gentleman 
that came over and stood around your table. Now did you see 
that gentleman, whoever it might. be, with a pint of Old Bene-
factor whisky? 
A. I didn't see-I haven't seen hi'm before. 
Q. Well, I think we misunderstand each other. Let's see if 
we can get it so we understand each other. Did I understand 
you correctly to say on direct examination that you 
page 43 ~ met son1e friends of Mr. Yorke? 
A. Yes. 
Q. And they came over and stood around your booth or 
table? 
A.'.' Yes. Q. Is that rig~t? 
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A. Yes, sir. 
Q. Now did you see any one of that party, a gentleman, have 
a pint of Old Benefactor whisky? . 
A. I didn't see any of that party have anything but beer. 
Q. No,v that party left before your party, didn't itt 
A. I don't remember. I don't remember when they left. 
Q. Well, don't you remember that the owner blinked the 
lights before you all left, showing· he wranted you all to 
leave? 
A. I don't remember that. I remember that they were clos-
ing. They sho,ved son1e sign of closing. I don't know what 
it was. 
Q. "\V eren 't the signs showing they wanted to close that they 
did it by blinking· thP- electric lights 1 Do you recall that¥ 
A. No, I don't remember. 
Q. Do you recall, ~Iiss 1\fason, what it was that led you to 
believe that the 'Vigwan1 wanted to close a.t that time1 What 
was done by the management that showed they wanted to 
closed at that time? 
A. No, I can't say that I do. People were leaving 
page 44 r and I don't remember. I remember there was SOUle 
sign made that you could tell that the proprietor-
! suppose you could tell by his actions he was getting ready 
to close, but I don't know what he did exactly. 
Q. Isn't it a fact that your pa.rty-:ft'Ir. Yorke's party and 
Mr. Lutz's party and l\Ir. Cottle's party-that you six were 
the last to leave the Wigwam f 
A. I can't say definitely. I don't really remember. 
Q. You don't know one way or the other? 
A. I don't remember. 
Q. You don't remen1ber that? 
A. No. 
Q. Now' isn't it a fact that you saw no liquor carried out of 
the Wigwam at all? 
A. No, I didn't. 
Q. Did you see anybody carry any part of the quart that you 
sa'v carried in? Did you see it carried out? · 
A. No, I didn't. . 
Q. Well, now, you stated that you took a highball or part 
of a highball? 
A. Yes. 
Q. "\Vhich one ; part of a highball? 
A. I had a highball. I don't remember whether I drank it 
all or not. 
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page 45 ~ Q. But that is all you drank, wasn't itT 
A. Yes, sir. 
· Q. And that highball was in a glass about like this (indi-
cating) with a lot of ice and ginger ale in it; isn't that trueY 
A. That is right. · 
Q. Miss Kilby didn't drink much, did she? 
A. There was one highball fixed for everyone. I don't know 
whether they drank it all or not. I didn't see anyone take 
the second one. , 
Q. But you didn't see any of the young ladies of the party 
take a second drink, did you? 
A. I saw no one in the party take a second drinlF. 
Q. Did you see the quart of 'vhisky given away at all f 
What became of the quart of whisky that was brought in and 
put on the table' 
A. The last I saw of the quart of whiskey it was on the table 
and these four people of the party next to us were over there 
taking some drinks. 
Q. Well, now, you all danced from time to time, didn't you? 
A. Yes. 
Q. And there was no food ordered by anyone in your crowd/ 
that night, 'vas there? 
A. No, there wasn't. 
Q. You hadn't eaten anything since supper time or diriner 
time, whichever you call it' 
page 46 ~ A. No. 
Q. And that was about what; six or seven 
o'clock? 
A. Around that time. 
Q. And none of the others of your crowd ate anything, did 
theyf · 
A. Not out there, no. 
Q. Miss Mason, didn't you see ]4r. Lutz bring in-didn't Mr. 
Lutz bring in a pint of liquor along with Yorke's quart? 
A. Not to my knowledge. 
Q. Didn't you see another pint on the table there f 
A. No, I didn't. 
Q. No'v I l1elieve you stated on direct examination that 
when you all left the Wigwam you knew you were going to 
Mechanicsville ; is that right? 
A. Yes. 
Q. Where is Carolina Avenue where you live! 
A. It is in Highland Park .. 
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Q. Had you lived there prior to the night of this accident; 
that is, July 29, 1936? 
A. Yes, sir. 
Q. When you come back in Laburnum Road into the head of 
Second Street Road and Meadowbridge Road isn't there a 
street that cuts through there through Martin's or Dumbar:ton 
division through East Highland Park right out to 
page 47 ~ Mechanicsville Turnpike, that you are almost there 
when you are at the end of Laburnum Y 
A. I· didn't qt:tite get that question. . 
Q. I will put it this way. Are you familiar with the streets 
and road~ in and about Highland Park? 
A. Yes, most of them. 
Q. Do you know the Dill Road that leads out from Highland 
Park out to the 1\'Iechanicsville Pike Y 
A. Yes, I do. 
Q. Well, do you know a road that is nearer Mechanicsville, 
I 'vould say a block or so nearer Mechanicsville, that leads in 
through that new development there that is to the left of Dill 
Road going out to the Pike? Are you familiar with that road 7 
A. You mean East Highland Park? 
Q. Yes. 
A. Yes, I know how to get through to llfechanicsville Pike 
that way. 
Q. If you all took the road you have described to the jury, 
which 'vas Laburnum Avenue, as I understand it, isn't the 
end'of Laburnum Avenue at Second Street Road very close 
to that road at East Highland Park that leads to Mechanics-
ville Pike? Isn't it very close to it 1 
A. It isu't-I don't know exactly how to say how close 
it is. 
page 48 ~ Q. Well, now, are you familiar with the road 
out to Carneal's store and Mechanicsville Y 
A. No, I am not. 
Q. Have you ever been out that road? 
A. No, I haven't. 
Q. Were you familiar at that time with North Avenue that 
led into Second Street Road? 
A. North Avenue? 
Q. I mean Norwood A venue Y 
A. Yes. 
Q. N o'v what is the distance from the point where yon get 
into Second Street Road off of Laburnum up' to Norwood Ave-
nue? About what distance is that on Second Street Road 7 
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A. I should say it was possibly a couple of miles; about two 
miles. 
Q. Now don't you know that the distance from the end of 
Chamber layne A venue at Norwood A venue is about the same 
distance to Norwood and Second Street Road~ 
A. What is tl1at again? · 
Q. You know 'vhere Norwood Avenue and the north end of 
Chamberlayne A venue is~ 
A. Yes. 
Q. You say yqu turned to the right, going _back to the fire 
house and school~ 
page 49 ~ A. Yes, sir. 
Q. Now don't you know it is a straight road from 
there to Norwood A venue and Second Street Road and isn't 
that practically a straight shoot? 
A. Through Norwood, yes. 
Q. Was anything said at Norwood A venue and north Cham-
berlayne Avenue about taking the long road to 1\iechanicsville 
when you all agreed at the Wigwam you would go direct from 
there to the Wigwam 1 
A. There 'vas nothing said. , 
Q. Did Mr. Yorke-you say he wasn't under the influence 
of liquor, didn't yo~1? 
A. No, he wasn't. 
Q. Well, did he indicate or say anything that caused him 
to turn to the right in Chamberlayne Avenue and go down to 
the school and turn to the left and go out Laburnuin Ave-
~ue to put him at a point two miles nearer Richmond than the 
avenue he could have proceeded straight out¥ Did he make 
any comment about that 1 
A. No, he didri 't. until-no, he didn't. 
Q. Did he act as though he was acquainted with the roads 
out there that night? 
A. Yes, he was. 
Q. And yet he did, whatever his condition 'va.s-I believe 
you say that he did run past a road, didn't he, a11d 
page 50 ~ had to hack up to get into the right road; is that 
right? 
A. Yes. It was a very dark night and that road is very 
hard to see. 
Q. The lights were burning, weren't they 1 
A. Yes. 
Q. And if it was hard to see on the road, it 'vould be stili 
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harder to see in the automobile, wouldn't it? I mean there 
were no lights on the inside of the car, were there? ' 
A. No. 
Q. I suppose it was so dark in the car that no one could "see 
the other party, could they 1 
A. Oh, no; it was a light on the dashboard. 
Q. That wasn't as. bright as the headlights, I don't take it? 
A. No. 
Q. Did that light on the dashboard reflect back into the 
rumble seat' 
A. I 'vouldn 't imagine so. I really don't know. 
Q. Now the radio was running, wasn't it? 
A. It was. 
Q. It was on quite loud, 'vasn 't it? 
A. It was on. I wouldn't say it was on very loud. 
Q. It was playing real fast, joyous music, wasn't it? 
A. I don't ren1ember 'vhat kind of music it was playing. 
Q. Well, it was piayh~g music, wasn't it? ·;} 
A. Yes. 
page 51 ~ Q. Do you remember that the wind was blowing? 
1.\... I don't remember the wind. 
Q. You don't recall about that 1 
A. No. 
Q. No'v ho'v long had you known Mr. Yorke? 
A. I had known l\ir. Yorke since about 1929. 
Q. For about six years. Well, no,v, you state you said some-
thing about his driving too fast. Did you say it as though yol! 
meant it? 
A. I certainly did. 
Q. And you had known him for six years and were friendly 
with hin1; is that rightf 
A. What is that? 
Q. You had known him for six years and were friendly with 
him? 
A. Yes. 
Q .. And his condition was such that night that he just simply 
laughed at you; is that right? 
A. I don't get that question. I don't think his condition had 
anything to do ·with it. 
Q. Well, he did laugh 1 You meant what you said according 
to \vhat you sn.id to the jury, didn't you' You meant what 
you said, didn't you? 
A. Yes, I say he turned to me and laughed and told me not 
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to worry, that he knew the road perfectly, that 
page 52 ~ he drove it every n1orning. 
. Q. Well, for whatever purpose, he just turned 
and laughed in your face, didn't he 7 
A. He turned and laughed and tried to reassure me. 
Q. Who was it that poured the highballs? 
A. Mr. Yorke. 
Q. I take it he poured one for himself, didn't he? 
·A. Yes, he fixed a highball for everyone in the party. 
Q. N o'v when you were dancing you don't know what Yorke 
or the others may have drunk, do you? 
A. No, I don't. 
RE-DIRECT EXAMINATION. 
By ~{r. Evans : 
Q. ·Miss Ma§on, I believe on direct examination you said 
that the people in the other party that were brought over to 
your table by Mr. Yorke had some drinks and then on cross 
examination I think yon said those parties had nothing or 
you say they had nothing but beer. Do you mean at their 
table they were drinking and had one thing and at your table 
drinking something else? 
A. I 'vill tell you how that happened. They came over to 
our booth and stood around our table and took some drinks 
out of the quart of Seagrams which was on our table. Mr. 
Yorke, I believe, offered them a drink and they took 
page 53 ~ it and they had beer in their hands when they came 
over; at least, several of them did; had a mug of 
beer. 
Q. How many were in that party? 
A. Four. 
Witne~s stood aside. 
page 54~ J. W. SADLER, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Evans: 
Q. State your full name, please. 
A. J. W. Sadler. 
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Q. What is your position? . 
A. Police officer, Hen:fico County. 
Q. Ho,v long have you held that position 7 
A. Ten years. 
Q. Do you or not have a radio carY 
A. Yes, sir. · _ 
Q. Did you drive one around July 29, 1936? 
A. Yes, sir. 
Q. On the night of July 29, 1936, or early morning of the 
30th of July, 1936, were you or not called to the scene of an 
accident on Second Street Road in Henrico County? 
A.. Yes, sir, I was. I got a radio call at one-fifteen on 
the morning of the 30th of July. 
Q. Where were you when you got the call? 
A. I don't recall exactly where I was at, but I think it was 
somewhere on Broad Street Road, but I won't be 
page 55 ~ positive of that. I was somewhere in the West End, 
but couldn't say positive whether Broad Street 
Road or some other road. 
Q. Were you able to leave right away and go to Second 
Street Road? 
A. Yes, sir. 
Q. How long after you got the call was it before you got 
· there1 
A. I would say about somewhere between fifteen and thirty 
minutes ; something of that kind. 
Q. You got there then before two o'clock? 
A. Yes, sir. 
Q. What did you find when you got there? 
A. I went on this scene there and just in the bend of Second 
Street Road-in other words, as you would term getting into 
the bend it was skid marks in the road leading right up into 
the bend, going to the left side over on the shoulder of the 
road, then turning back across the road to the right-hand side, 
striking the hedge which is on the property of Judge Moncure. 
At that instant the skids began to go in a sideways slide to the 
left, then they began in a kind of a rolling condition that was 
dug out-
Mr. Bremner: We object, if Your Honor please. He can 
state what marks he found. · 
page 56 ~ The Court: Yes. What began is stricken out. 
The officer can state what he: found on the road. 
A. (continued) Where these side skid marks stopped, then, 
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there was places dug-holes dug into the macadam work of 
the road, leading back again across over to the left side over 
into a plowed field on the left side of the road. There 'vas 
an Oldsmobile-! think it was an Oldsmobile roadster; either 
a roadster or coupe-that was there setting in the field .. 
Q. When you say on the left side and right side what are 
the directions you are using; going fro1n Richmond to Eller-
sonY 
A. Yes, going from Richmond. 
Q. Going from Richmond to Ellerson, Judge Moncure's 
property is on which side of the road~ 
A. On the right. 
Q. And whose property is on the left there at that pointY 
A. I think on the left it belongs to Mr. Scott. I won't be 
positive, but I think it is lVIr. Scott's. 
Q. On whose property was this plowed field in which you 
found the front of the carY 
A. On Mr. Scott's, on the left. 
Q. ~fr. Sadler, did you make any measurements out there 
that nightf 
page 57 ~ A. Yes, sir; I stepped off the different marks 
and things there in the road. 
Q. Have you a n1emorandum of the measuretnents that you 
took? 
A. Yes, sir. The first skid marks leading to the left shoulder 
of the road and back across to the hedge 'vas 65 steps-
By the Court: 
Q. You mean from w·here they started back to where they 
came to the hedge? 
A. Yes, sir, where they went to the loft and back to the hedge 
on the right, 65 steps; the sideways skid marks that I gave 
to you leading back to the left again, 13 steps ; then these 
places that were dug out in the macadam work and over to 
'vhere the car was located was 20 steps. 
Q. How many feet is one of those steps 1 
A. V\T ell, it is usually worked ordinarily all time from an 
average walking step to keep from attracting attention. It 
would run around 2-1/2 feet; some steps might be a little over. 
Q. Now the total of the steps 'vhich you have given us is 
98 steps, is it not? 
A. Yes, sir. 
Q. And that is from the point where you first sa'v the skid 
marks to the point where you found the automobile¥ 
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Q. And each one of those steps is to be multiplied 
by 2-1/2 to find the distance in feet; is that correct f 
A. Yes, sir. 
Q. That makes how many feet? 
Mr. Bremner: Isn't that a matter of calculation f 
1\{r. Evans: I just 'vant to get it in the record, but that 
is al~ right. 
Q. Did you find any of the people a.t the car or at the scene 
who had been in the automobile when this wreck occurred Y 
A. No, sir. Somebody had taken all of the people away 
when I arrived. Who it was I don't know, but they were all 
gone. 
Q. Did you see anybody there? . 
A. Yes, it was three or four people there. I don't recall 
who they 'vere, couldn't tell you who they were. There was 
two or three white people and one or two colored people there 
at the time I 'vas there, but who they 'verc I don't know. 
Q. Do you know Mr. J. G. Brooke f 
A. No, sir, I don't. 
Q. Do you lmow Mr. J. S. Sledd? 
A. No, sir. 
Q. Now where were the .first skid marks that you saw with 
reference to the curve itself at Mr. Scott's prop-
page 59 r erty; that is, the property of ~Ir. Scott on the left 
and the property of Judge Moncure on the right? 
A. Well, as near as I could explain that, about the center 
of the curve is a drive leading off to the left that goes to 
Mr. Scott's home and, as well as I recollect about the skid · 
marks, the first beginning of them started in Second Street 
Road about-in other words, the left side of· Mr. Scott's drive 
as they were going into this curve, as near as my recollection 
is of the skid marks. 
Q. That is, where the side of Mr. Scott's driveway nearest 
to Richmond intersects Second Street Road 1 
A. That is it. 
, Q. I hand you a blueprint made by Mr. Charles H. Fleet, 
and which by agreement is introduced in evidence, and I ask 
the Court to direct it to be marked Exhibit No. 1, and ask 
you if you kno'v what that represents .. 
Note: . Filed and marked Exhibit No. 1. 
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A. This is a blueprint of the Second Street Road where this 
accident occurred. 
Q. Now you will notice ·on the left side of this blueprint 
going towards Ellerson there is a white dot marked "Pole". 
Do you see that 7 
A. Yes, sir. 
Mr. Bremner: I object to this n1ap, if Your Honor please. 
It has marks on it and words written in on it. I 
page 60 ~ don't think it is proper. 
The Court : I thought you gentlemen had 
agreed to its introduction. 
:Nlr. Bremner: I dicln 't know it had any marks on it. 
Mr. Evans: Do you object to it being introduced 7 
1\Ir. Bremner: Let the Judge see it. I don't object to the 
plat, want the jury to have the plat, but what I am ~bjecting 
to is· if there are any marl{S on there. The map itself I don't 
object to. 
J\.Ir. Evans: Here is one without any marks on it. 
Mr. Bremner: I don't object to that. There are no marks 
on it. 
Note: An unmarked map is substituted for the one origi-
nally filed. 
By 1\{r. Evans: 
Q. Is there n1ore than one pole on that side of the road 
shown on the plat? 
A. You mean on this plat here Y 
Q. Yes. 
A. No, sir, not but one shown here. 
Q. Is there more than one pole on that left side of the road 
going towards Ellerson between the intersection of 
page 61 r J\.Ir. Scott's driveway and Second Street Road and 
a point 400 feet beyond that to,vards Ellers on T 
A. Yes, sir, it is two poles in there. 
Q. Do you know how far apart the first and the second ·poles 
are on the left side of the road a little beyond the intersection 
of lVIr. Scott's drive1vay? 
A. Yes, sir; 140 feet. 
Q. How do you ha ppcn to know that accurately Y 
A. Well, I have seen it measured with a tapeline. 
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Q. Now when you sa'v this automobile after the wreck 
where was it with relation to the poles on the left side of 
that highway? · 
A. The car was in the field over on the-the left. rear wheel 
may have been in the ditch; I won't be positive of that, but I 
an1 inclined to think it was, that the left rear 'vheel was in 
the ditch, but the head of the car was headed out in a whirl 
and the left rear wheel here which threw all the car out in 
this plowed field, and this car, if you don't mind my explain-
ing here-
Q. Explain it to the jury. 
A. This is Ellerson here and Richmond is back in this point. 
The driveway I just spoke of is leading out here from Mr. 
Scott's drive. I explained about the skid marks beginning in 
Second Street Road about a point on this line here, leading 
out on this shoulder, back into the hedge on this 
page 62 ~ side, back across here-
By lVIr. B.remner: 
Q. You say started even with this. May I ask at this point 
at what point in the road did the skidding begin~ 
A. I would say in the center of Second Street Road, right 
here about the center of Second Street Road and about op-
posite right here-
Q. The left side of the -driveway going into Mr. Scott's 
homef 
A. Yes. It is my recollection here that one pole, I think-! 
didn't measure the distance from this drive to the first pole, 
but there are two poles in here that are 140 feet apart. The 
ca.r had con1e in here, gotten in this way, and come to rest 
down here in the field near the second pole and that is where 
it was in this :field here near this second pole. 
Bv 1\tfr. Evans: 
"'Q. Now, lVIr. Sadler, if this map or plat which has been in-
troduced doesn't show that second pole, your testimony would 
be that if this is· the first pole, as shown .on the map, that it 
wasn't at that pole that the car was found by you Y 
A. No, sir. 
Q. But at the second pole? 
A. The car was down to the next pole. If this represents 
the :first pole, you go 140 feet down here to the sec-
page 63 r ond pole. If this pole here is to represent the first 
one, you have to go 140 feet to the second one and 
· 7·2. Supreme Court of Appeals of Virginia. 
J. W. Sadler. 
the car was just on this side of it-I wouldn't say-8, 10 or 
15 feet this side of the second perle, but if this represents the 
first one, yon have to go 140 feet to get to the second one. 
By a Juror: 
Q .. What is the scale of the drawing? 
A. 1 inch equals 20 feet. 
By Mr. Evans : 
Q. Did you examine the automobile 1 
A. Yes, sir. 
Q. What was its condition? . 
A. Well, the car 'vas bent and broke up in very bad shape. 
I would. say the top was, you ~ight say mashed right in. 
It had a rum~le seat and the information I got from the 
parties in the car 'vas-
Mr. Bremner: We object to that. 
The Court: Don't tell what the parties told you. You can 
tell from inspecting any part of the car what you found as 
to the condition at the time you looked at it. 
A. (continued) It 'vas some of the occupants seemed to be in 
. the front seat and some in this rumble seat. The back of the 
rumble seat was up and, as I explained a few 
page 64 ~ minutes ago about these cut places in the macadam 
work of the road, the corners of this rumble seat-
Mr. Bremner: If Your Honor please, that is a matter of 
argument. He can state what he found. 
The Court: I will let him state what he found on the rumble 
seat, but I won't let him draw his conclusions. He has already 
said he found cuts in the road. Now he can say what he found 
in regard to the rumble seat and stop there. 
Mr. Bremner: I don't object to that. 
By the Court: 
Q. What did you find about the rumble seat? 
A. The back of the rumble seat, the corners were bent down 
on each side in that fashion (indicating), where the corners 
were bent down of that rumble seat. Along the left corner of 
this rumble seat that was bent down there was a bunch-! 
would say practically a handful of hair like that (indicating) 
caught rig·ht between the cushion and the corner of that rum-
bl'e seat, that I fow1d on my investigation came off lVIiss May-
nard's-
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Mr. Bremner: I object to that. 
The Court : I will let him say if he compared the hair to 
Miss Maynard's hair. I won't let him say what 
page 65 r somebody told him. 
Mr. B.remner: I will withdraw the objection. I 
didn't lmow that was·an officer's duty. 
A. (continued) I didn't compare it, but I did go to see 
Miss :1\tiaynard that night and it 'vas a bunch of hair pulled 
out of the side of her head. That is how I come to find tha.t 
out. · -
By Mr. Evans: . 
Q. Mr. Sadler, 'vas anybody in your police car when you 
went to the scene of that accident that night~ 
A. Officer Hedrick was with me. 
Q. Is he a police officer of Henrico County also? 
A. Yes, sir. 
Q. How long has he been a police officer of Henrico County Y 
1\.. I "\vould say Hedrick has been 'vith us about three years. 
Q. Who drove the automobile that you went there inY 
A. I don't remember positively that night because Mr. 
Hedrick and myself were working toget)fer and one night he 
'vould drive and I would drive one night. Just which one was 
driving that night I don't remember. 
Q. You were in the car, whether you were driving or not T . 
A. Yes, sir, "\ve were together. 
Q. Did you or not have any difficulty in getting around 
this particular curve when you got there that night Y 
JVIr. Bremner: We object to that, if Your Honor 
page 66 r please. 
The Court: Objection sustained. 
By Mr. Evans: 
Q. Mr. Sadler, how fast did you all go down that road and 
around that-did you go around that curve? 
A. Yes, sir . 
. Q. How fast· did you· go around there 7 
Mr. Bremner: If Your Honor please, we object to any 
examination along this line. 
The Court: Mr. Evans, I will let him state the conditions 
of the .road. 
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By l'Yir. Evans: 
Q. \Vhat were the conditions of the road' 
JVIr. Bremner: ~fy objection may save time, if Your Honor 
please. l hate to keep on objecting so much, but we threshed 
these out once before and I rec.all what Your Honor's ruling 
was on it and, therefore, I necessarily object again that it is 
not proper-! don't think I ought to state my objection in 
the presence of the jury. 
Note: The jury retired from the courtroom. 
1\Ir. Brmnner: I don't object to the condition of the road, 
but 1\fr. Evans started out to get to the jury whether 
page 67 ~ or not Mr. Sadler had any trouble at the speed he 
went. 
1\Ir. Evans: I will "rithdraw it. No'v there is another mat-
ter, if Your Honor· please. It is perfectly apparent 1\ir. 
Brenmer vvill ask ~Ir. Sadler or ~Ir. Hedrick: Did you find 
anything in that car or find anything else in that car? Before 
we have a chance to object to it it is possible some evidence 
will come out of a character which I think is absolutely irrele-
vant to any issues before this jury and if it once g·ets out and 
Your Honor rules it should be disregarded, I think it will 
he there in such form.they can't disregard it and it may have 
a prejudicial influence on the plaintiff's case, coming out in 
that way because then 1\fr. Bremner 'vill be in a position to 
state to the jury.-
1\fr. Bremner: I think the evidence about the condoms is 
proper for this reason, in vie·w of the testimony about the 
hair brought out by them throug·h 1\IIr. Sadler. No'v that put 
her in a perfect position if she was reclining on her back 
to have her hair over this corner if she was sitting up in the 
car. 1\Iiss Mason said she 'vas talking to Yorke. 
page 68 ~ I don't think the Court has a right to limit us and 
prevent us from showing the vital features of the 
case. Our evidence is going to be, as it was at the last trial, 
that she didn't say anything to Yorke and we are going to 
show that her hair, if she 'vas sitting up in the rumble seat 
Hnd it turned over suddenly going at the speed they contend 
it 'vas going, there was no way in the world it could have 
caught her hair where it did; she would have been tossed 
out as it turned over. 
The Court: Counsel are stating this in anticipation. If 
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it is put in, you gentlemen ought to know whether a question 
of that sort ought to be propounded to the witness and what 
will be elicited from it. 
J\tfr. Bremner : I stated to the Court this morning I wouldn't 
ask any question concerning· it without giving full and ample 
notice to the other side. 
~Ir. Evans: Then I make this motion. I ask the Court to 
instruct the witness that no matter what question is asked 
hin1 that he is not to make any answer that there were condoms 
found in the car or seen in the Yorke car by him, 
pag·e 69 ~ unless he is first instructed by the Court to make 
such an ans,ver, if he did actually find such things. 
things. 
The Court: Counsel for both sides have informed the Court 
that one or both of the officers found .either one or two con-
doms in t11e bottom of the rear of the car after the accident 
happened and after the occupants had been carried away. 
If that be a fact and ·without more, I will state to this witness 
that any question that is asked of him he is not to state 
any finding of condoms in the bottom of the car until the 
Court has ruled on such question. 
:Nir. Bren1ne1·: ~uppose 've do this to save time. Sup-
pose I ask him this question now : 
Q. Isn't it a fact, 1\fr. Sadler, that you or Mr. Hedrick or 
both of you did find one or two condoms in the back compart-
ment of that car shortly after you began your investigation 1 
A. J\Ir. Hedrick found them. 
~Ir. Bremner: In other words, otherwise this would be a 
moot matter. 
lVIr. Evans: I object to the question on the 
page 70 } ground that it is irrelevant and that it would only 
serve to prejudice the jury against the plaintiff; a 
girl who was at that time seventeen years of age. 
Mr. Bremner: I think I gave my reasons before as to the 
question. 
The Court: Objection sustained. 
Mr. Bremner: Exception. 
Note: The jury returned into the courtroom. 
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.CROSS EXA.MINA'riON. 
By Mr. Bremner: 
Q. Mr. Sadler, do you know ~whether the top was up or down 
on this carY 
A.. I do not, Mr. Bremner. I couldn't say for sure. 
Q. Then you don't know whether it was any dam{lge done 
to 'the top or not, do you 1 
4. I .can state this much about it; if the top was up, it was 
mashed way down . 
. Q. j"ou are arguing now. Can you tell this jury whether 
the top was mashed down or not Y 
A. No, sir, I couldn't . 
. Q. Can you .tell the jury whether it even had a top on it 
or not? · 
:A. I think it \vas, but I can't s~vear to it. I think it was. 
I think the top was up, but I wouldn't swear to 
page 71 -}· that. 
Q. Do you recall that on J.\IIay 28th or June 1st 
you testified in the case of :Miss Mason against this defendant f 
A. Yes, I remember being here and testifying in the case. 
Q. I will refer you to page 21 of the testimony. Isn't it a 
fact that Mr. Evans, counsel for the plaintiff, asked you this 
question: ''Was the top up or down 1 '' and you replied : ''The 
top was "down." Do you deny that you made that statement? 
A. No, I don't deny I made the statement because I don't re-
member what statement I made here when I was in court be-
fore. 
Q. He then asked you, didn't he : ''Had it been damaged f '' 
and you .answere<;L: ''The top 1' '-you asked 'him the question, 
and he said : ''Yes," and wasn't your reply to him : "No, 
sir, I don't think the top was damage,d." Now do you deny 
ma~g that staten1ent at the last trial? 
.A. No., sir, I certainly don't because I just told you I don't 
remember what statement I made here af the last trial. 
Q. Didn't you just say if there was a top on it, it was 
mashed down? Didn't you tell the jury that Y 
A. I can't remember. The date that is I mav have for-
gotten. . .. 
Q. I am not talking about back in June; I am talking about 
three .or four minutes ago. Didn't you tell the jury 
page 72 ~ if there was a top on it, it was mashed down? I 
began to object and then I withdrew my objection. 
Do you recall saying that a minute or so agoT 
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A. I didn't tell you that. What I stated just a few minutes 
ago if the top was up, it was mashed down. That \vas my state-
ment to him a few minutes ago. 
Q. Then you don't know whether it was a top on it or 
whether it was mashed down or not, do you? · 
A. No, sir, I told you I wouldn't swear that it was, whether 
it was a top on it or 'vhether it was mashed down and I 
still say that because I don't remember about the top. 
Witness stood aside. 
page 73 ~ C. L. LUTZ, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXA1\1INATION. 
By Mr. Evans: 
Q. Please state your full name. · 
A. Chester Livingston Lutz. 
Q. Where do you live? 
A. 3339 Kensington A venue. 
Q. What is your position~ 
A. Transportation manager of the Richmond branch of the 
General Baking Company. 
Q. How long have you been in Richmond? 
A. Since :Nlay, 1936; :first of Nlay. 
Q. Do you know what day in 1\tlay you came here? 
A. I had come to Norfolk about the 18th of April and they 
sent me up here the 1st day of May. 
Q. N O\V, :1\fr. Lutz, were you in the Wigwam on the Rich-
mond-Washington highway on July 29, 1936? 
A. Yes, sir. 
Q. Who \vere you accompanying? 
A. 1\fiss IGlby. 
page 7 4 ~ Q. Does she live in Richmond? 
A. No, sir. 
Q. Where does she live? 
A. Trenton, New Jersey; Lakeside Park. 
Q. Did you know any of the people in this group except Miss 
Kilby that night? I 
A. Miss 1\{ason. 
Q. How long had yot1 known J\:Iiss Mason? 
A. Not very long; I don't k11ow. 
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Q. Since you had been in Richmond? 
A. That is all. 
Q. ~fr. Lutz, were you or not on July 29, 1936, familiar with 
the streets of Richmond? 
A. Not at all. 
Q. vVere you or not familiar with the roads· adjacent to 
Richn1ond on that night¥ 
A. No, I wasn't. 
Q. Had you ever been to the Wigwam before? 
A. No, sir. 
Q. Ho,v did you happen to go there that night? 
A. I think Miss Mason and Mr. Yorke suggested it. 
Q. Where were you when you first met Mr. Yorke? 
A. Over at 1\Hss l\!Iason 's home. 
Q. You had gone there first to see l\!Iiss Kilby? 
A. Yes, sir. 
page 75 ~ Q. Did you have your own automobile? 
A .. Yes, sir. 
Q. What kind was it? 
A. Ford V-8, '35 touring car-l mean a two door sedan. 
Q. Now where did you go from lVIiss Mason's home1 
A. Yve come down Broad Street. 
Q. Did the others go, too; lVIiss 1\{ason and Mr. Yorke 1 
A. Yes; we followed thein. 
Q. "\Vho drove Mr. Yorke's car? 
A. He did himself. 
Q. And you and l\Iiss l{ilby in your Ford followed him f 
A. Yes. 
Q. To where? 
A. To down to the State store on Boulevard and Broad 
Street. 
Q. You mean the A. B. C. store? 
A. Yes. 
Q. What was the purpose of making that trip? 
A. To get some ·whisky, I suppose. 
Q. Did you go to more than one A. B. C. store before you 
went to that one? 
A. Yes, sir, we went on Broad Street, but that was closed. 
Q. You never stopped at that one; that was closed? 
A. I just looked across the street; that is all. 
Q. Then went west on Broad? 
A. Yes, 'vest. 
page 76 ~ Q. To·wa.rds tlw Boulevard Y 
A. That is right. 
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Q. Did 1Yir. Yorke precede you up Broad? 
A. Yes, he 'vent ahead of me. 
Q. And the one up near Boulevard and Broad was open f 
A. Yes. 
Q. Now on which side of B.road Street did you stop? 
A. I stopped-! 'vent down to the Boulevard and Broad and 
turned around and stopped on the right-hand side coming 
back. 
Q. Were you in front of the A. B. C. store or away from it 7 
.. lt. No, I parked quite a distance away from it. 
Q. But you were parked facing the direction from which 
you had come? 
lt. I was facing east when I parked. 
Q. Do you know where Mr. Yorke parked? 
.A. I think he parked on the right-hand side facing west. 
Q. Do. you know 'vhether he was directly across the street 
or not from the A. B. C. store? 
li .. That I couldn't say; I don't know. 
Q. Where did you go after you parked 1 
li. I went in the A. B. C. store. 
Q. What did yon get there? 
A. A pint of liquor. . 
Q. What kind f 
page 77 } A. Seagrams. 
Q. Did you or not see Mr. Yorke in there? 
A. I did not: 
Q. Where did you go from there? 
A. vVent out and got in the car. 
Q. Got in your automobile and where did you go? 
A. Went up to--come out to Lombardy Street and come up 
Lombardy Street to Brookland Park Boulevard and Chamber-
layne A venue. 
Q. How did you get over to there from the A. B. C. store 7 
A. I drove the ear. 
Q. I mean did you follow Mr. Yorke? : 
A. Yes, yes. 
Q. And when you got at that point was there any conver-
sation between you and Mr. Yorke? 
A. He just told me to wait there, that they would go and 
get another couple. 
Q. Did you wait? 
A. Yes, sir. 
Q. How long did you have to wait? 
A. I imagine not over twenty minutes or half an hour, if 
that much. 
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Q. Then they came back and joined you there Y 
A. Yes. 
Q. And from there you went to the Wigwam T 
A. That is right. 
page · 78 r Q. Could you have gotten around all those streets 
. - _without his having led you in his carY 
.4. No, I couldn't. · 
Q. Could you have gotten up to the Wigwam without him 
lea.ding you Y - . . . 
A. I imagine I could because I 'vas lip that way going to-
w:ards Washipgton. I had passed the Wigwam, but never 
stopped there. 
Q. · You had been up that road? 
A. That is right. 
Q. So~~ what familiar with it Y 
A. '):'hat is right. 
Q. Did Mr. Yorke know you weren't familiar with the 
streets of Richmond and the roads around Richmond Y 
A. I think he did, yes. 
Q. Why do you think that? 
A. Because he wouldn't have told me to wait there until he 
come back if he thought I could follo,v him. 
Q. Then he knew you were following him that night on the . 
different trips Y 
A. Oh, yes, sure. 
Q. How fast did you drive you~ car from the point where 
Mr. Yorke finally caine back to you up to the Wigwam Y 
A. About 35 to 40 miles an hour. 
. Q. Did he ever get way out of sight on the way 
page 79 r up to the Wigwam? 
. A. He got quite a distance a'vay·; you couldn't 
detect it was his car. He got to the Wigwam before I got 
there ; he was waiting there. 
Q. Very long before you Y 
A. No, I don't believe very long. 
Q. Were they in the Wigwam sitting down 'vhen you got 
· there or where were they? 
A. No, I think they were waiting for us to get there. 
Q. Out in front Y 
A. Yes. 
Q. You all went in together Y 
A. Yes. 
Q. What did you do when you got there Y 
A. We sat down at the table. 
'' 
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Q. What did you do after you sat down at the tabl~Y 
·A. Well, I had a drink. 
Q. Did the others have anything 7 
A. I couldn't vouch for them. 
Q. Sir? 
A. I don't l~no,v. 
Q. ·What kind of drink was yours 7 
A. lA highball. 
Q. ·what kind of highball? 
A. Ginger ale, I believe. 
page 80 r Q. Did you see any of the others take a drink 
of any kind? 
I . 
1\!Ir. Bremner: He said he didn't know. 
By Mr. Evans: 
Q. You say you don't know_ whether they did or not 7 
A. I know Miss Kilby had one drink; she sat beside me. 
, Q. Did you all dance while you were up there¥ 
A. Yes. 
Q. · Di,d you dance yourself? 
A. Yes. 
Q. Who did you dance with? 
A. Miss I{ilby. 
Q. Did you dance with anybody else? 
A. Not that I know pf, no. 
Q: You were more attentive to Miss Kilby that night, 
weren't you? 
A. Yes, sir. 
Q. Did the other men dance with the other two ladies 7 
A. Yes, they danced. 
Q. How long did you all stay there 7 
A. Until around twelve o'clock, twelve-thirty; something 
like that. 
Q. From there where did you start out to go? 
A_. Some pla.ce to have a sandwich. 
Q. Do you lrnow whose suggestion it was that you go out 
over there to get the sandwich T 
page 81 ~ A. I\1:r. Yorke's. 
Q. Do-you know. where he was to take the cro·wd 
for the sandwich? 
A. No, I didn't. 
Q. How were you to get to that place¥ 
A. I was to follow him. 
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Q. Did Mr. Yorke or not know you would have to follow 
him to g·et there? · 
A. He knew that. 
Q. N o'v 'vhat route did he take' 
A. He come back down the Washington highway, until he 
come to the Royall service station, I believe it is; he was wait-
ing there for me and made a left turn at the Royall service 
station and then turned right on Chamberlayne Avenue and 
then on Chamberlayne A venue it is a fire house there and he 
turned left there, went out to a point-I don't know what the 
· name of the street is-and made 11 left turn there.' 
Q. ~Ir. Lutz, were there any stops made by you from the 
time you left the \Vig"ram until you got into and actually on 
Second Street Road~ 
A. Yes, it 'Vfl.S a point along the way there that he said 
he was on the wrong· road and I drove by him and he backed up 
and I backed up and followed him again and he took 
page 82 ~ the left-hand road there. 
Q. Did he stop, as far as you know, any other 
time! 
A. Yes, he waited for me at the Royall service station. 
Q. Did you have to stop at Royall's service station? 
A. No, he knew when I was coming up there. 
Q. He drove on off and you didn't have to stop t 
A. Tha.t is right. 
Q. Then you yourself had to stop ho'v many times t 
A. Just the one time when I backed up; that is all. 
Q. To get into the right road to the left? 
A. Yes. · 
Q. N o'v how fast did you drive your car down the Rich-
mond-Washington highway to Royall's service station that 
night? 
A. About 35 to 40. 
Q. Did Mr. Yorke get out of your sight at any time going 
down there' 
A. Not so far that I couldn't see thP. tail-lights. 
Q. Ho'v fast did you drive down Chamberlayne Avenue 
from the point where you turned to the fire station? 
A. Not very fast. I don't know how fast. 
Q. vVas Mr. Yorke's car or not in your sight going down 
Chamberlayne Avenue? 
A. Yes, it was in my sight going down Chamberlayne Ave-
nue. 
Q. Would _you have Irnown you should take that left turn 
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by the fire station if his· car hadn't been ahead of 
page 83 ~ you T 
A. No, I wouldn't. 
Q. Did :Miss l{ilby know anything about the streets of Rich-
mond or those roads l 
A. Not a thing. 
Q. How fast did you drive from the fire-engine house on 
down to the road where he had to back up so that you all 
could take the left turn? 
A. I don't believe over ·25. I didn't know the way through 
there at all. 
Q. Did he get out of your sight through there Y 
A. No; it is a straight road until he backed up. 
Q. Were you still following him when he finally got on 
Second Street Road? Were you still' following Mr. Yorke 
when you got on the road where the accident occurred? 
A. You mean after we backed up~ 
Q. Yes. 
A. Is that the Second Street Road there? 
Q. Yes·. 
A. Yes, sir. 
Q. You didn't know what tha.t road was that night? 
A. No, I didn't know what it '\Vas. 
Q. After you got on the road 'vhere the accident happened 
finally you still followed him Y 
A. Yes. 
page 84 ~ Q. Did he on that road ever get out of your 
sight? 
A. He did, g-oing· around the turns, yes. 
Q. Now when be last got out of your sight where was his car 
when you next sa\v it? 
A. On the left-hand side of the road, sitting about a 45 de-
gree angle off the road. 
Q. Just state exactly what you saw there. 
A. I drove up-I was going around, made a turn and my 
lights shone on what I thought was a cushion in the road 
and finally coming up on it I saw it 'vas a man lying there 
and I stopped and backed up a short distance and I saw the 
car had turned over and it was an accident and people were 
out in the road and I told Miss Kilby, the girl beside me-
Mr. Evans: Don't say what you toltl. her. 
A. (continued) I told her we had to get out and get these 
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; people to! the hospital. So I reached over and picked up Mr. 
Cottle-I believe that was his name-and I saw Iviiss l\Iaynard 
a short distance from him. So I left him there and went to 
Miss Maynard then, and l\iiss Kilby went over to l\{r .. y orke 's 
car to see J\Iiss Mason, to see if they were all right. 
Q. Where was Miss Maynard found by you T · 
A.' She. ·was :OVer on the right-hand side of the road, almost 
over ag·ainst the hedge on the side of the road. 
Q. Was she lying down,. standing up or 'vhat? 
. -p~ge · 85 ~ , A. She. was lying down when I first .sa"r her, but 
sat up 'vhen I first got to her. 
Q. What.·was her condition? 
A. She was very badly injured; I could see that .. She was 
. crying ~nd I asked her what ~he trouble .was-
Mr. Bremner: . We object to the conversatiqn between them. 
By Mr. Evans: 
Q. Don't say ·what you ·asked her or what she. told you. 
What did you do with regard to getting her up T 
A. I picked her up and ~roug·ht her over to the edge of the 
car and she held on to the side of the car. 
Q. What did you do about Mr; CottleT 
A. I was looking around for somebody to help me get him in 
my Ford; I tried to pick him up and couldn't. 
Q. Is he bigger than you? 
. A. Yes, he was heavier thanl am. 
Q. Was he conscious or unconscious~ 
A. He was unconscious. 
Q .. Did you finally get him into your car, too? 
A. I did, yes. 
Q. What happened to ~Hss Mason 1 
A. Miss Kilby was taking care of her. 
Q. Did she finally get in your car, too? 
A: Yes, sir . 
. page :86 ~ .Q: No'v did you or not see Mr. Yorke there at 
.that timeT 
A. Yes, I. saw him down by.his:car. 
, . Q. Did he or not assist you in getting any of these people 
into your car? 
A. No, he didn't. 
Q. What did he do, if anythingf 
A. He got in l1is car and said: ''We ha:ve to get out of 
.. -here," and tried to start :his .car. and it wouldn't start. 
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Q. He said what? · 
A. He said: ''We have to get away from here.'' 
Q. And tried to start his car? 
A. Yes. · 
Q. And couldn't start it? 
A. No, sir. 
Q. And then you did 'vhat? 
A. I went back and tried to get Mr. Cottle then in my car. 
Q. Did you know where you were? 
A. Not at all. 
Q. Had you ever been on that road before? 
A. Never before. 
Q. Did :M:iss Kilby know where she was? 
A. She did not. 
Q. Had she ever been on that road before? 
A. Not at all. 
page 87 ~ Q. How did you know how to come to get back 
. to Richmond? 
A. Well, a car come up the road a.nd Miss l{ilby asked the 
car if they would lead us back to the hospital and the man that 
was driving the car said no, he couldn't because he had his 
mother-in-law or some lady in the back that 'vas very ill and 
he was afraid the shock 'vould kill her. So he drove on. So 
finally there was somebody came up there and he led us into 
what I know now is Chamberlayne .Avenue and there a state 
officer or policeman on a motorcycle led us on in to the Me-
morial Hospital; I followed him in. 
Q. You drove your car the whole distance? 
A. Yes. 
Q. And after you got to the ~femorial Hospital did you 
go to any other hospital? 
A. Johnston-Willis. Miss ~Iason went to the Johnston-
Willis. 
Q. Who led you from the ~:femorial Hospital to the John-
ston-Willis Hospital? 
A. The policeman. 
Q. Mr. Lutz, did anybody other than ~fiss Kilby assist you. 
in getting the injured parties into your car? 
A. It 'vasn 't a soul that I saw. 
Q. Was it anybody else out there while you were there? 
A. I believe just about the time I was ready to turn around 
somebody 'valked up there, but who it was I don't 
page 88 ~ know. 
Q. One or two people? 
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Q. A man? 
C. L. Lutz. 
A. Yes, and then there was another car stopped a short dis-
tance down the road, but I don't know! where that car went or 
came from. 
Q. Did tha.t car stop before or after you got the people in 
your car? 
A. If it did, I didn't see it. 
Q. Your attention was directed to the work of getting them 
in the car? 
A. Yes. 
J\{r. Bremner: I object to leading questions. 
The Court: Objection sustained. 
By Mr. Evans: 
Q. Was that car going to Ellerson or a\vay from Ellerson, 
the one that stopped 1 
·A. The lights \vere shining up the road. From \vhat I saw 
in the distance the lights were shining up to us. It must have 
been pointing up towards Ellerson. 
Q. You mean the lights were directed towards you? 
A. Yes, sir. 
Q. Opposite fron1 the way you were going? 
A. That is right. 
page 89 ~ Q. Now, J\1:r. Lutz, were you under the influence 
of liquor that night? 
A. No, sir, I wasn't. 
Q. Ho\v many drinks did you take 7 
A. Just one. 
Q. Did you see J\Ir. Yorke leave there that. night-leave the 
Wigwam? 
A. Yes, sir. 
Q. Did you see him walk? 
A. Yes, sir. 
Q. Did you hear him talkY 
A. Yes, sir. 
Q. Was he or not under the influence of liquor? 
A. He was not. 
Q. Now, ~Ir. Lutz, out of what bottle did your drink come f 
A. Out of the quart bottle. 
Q. "Whose bottle was that? 
A. I couldn't say; I don't know .. 
Q. What kind of liquor was it Y 
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A. I believe it 'vas Seagrams. I thirik it was in a Seagrams 
bottle. 
Q. What kind did you haveY 
.A. Seagrams. 
Q. You had Seagrams, too! 
A. Yes. 
Q. But yours was a pint? 
page 90 ~ A. Yes. 
Q. What did you do with your pint! 
A. It was put on the bench when I sat down and to my 
knowledge was never taken off. 
Q. Was that the bench in the booth you were sitting in? 
A. Yes. 
Q. You had a booth with benches on each side and a table 
in the middle? 
A. Yes. 
Q. With high backs? 
A. Yes. 
Q. You put yours down on the seat of· the bench Y 
A. Yes. 
Q. And drank from the quart and went on and danced f 
A. That is rig-ht. 
Q. And you never sa'v that piut any more Y 
A. What you say Y 
Q. You say you never saw your pint any more Y 
A. No, I didn't. 
Q. Did you ever open it? 
A. Not to my knowledge I didn't, no. 
Q. Did you drink any of your pint on the way up to the 
-Wigwam? 
A. No, sir. 
Q. Had you had anything to drink that night 
page 91 } other than what you drank at the Wigwam t 
A. No, sir. 
Q. Did you or not bring your pint away with you? 
A. No, sir. · 
Q. You didn't? 
A. No, sir. 
Q. Was Miss Kilby under the influence of intoxicating· 
liquor or not at any time? 
A. No, sir. 
Q. Was Miss Mason under the influence of intoxicating 
liquor that night at any time 7 
A. No, sir. 
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Q. Was Miss Maynard under the influence of intoxicating 
liquor that night at any time? 
A. No, sir. 
Q. Was Mr. Cottle under the influence of intoxicating liquor 
that night at any time? 
A. No, sir. 
Q. Now you didn't; I believe, actually see the accident 
itself? 
A. No, I didn't. . 
Q. He had gotten out of your sight? 
A. That is right. . . 
Q. How long a time elapsed between the time you last saw 
the Yo1~ke car moving down the road and the time 
page 92 ~ when you came upon-it a wreck on the le~t side of 
the road? 
A. I don't know, but I judge it hadn't been over two min-
utes, two or three minutes. 
CROSS EXiliiNATION. 
By Mr. Bremner: 
Q. Now in answer to a question of l\1:r .. Evans you used 
these ·words; he asked you about the pint, if you drank any 
out of that, and your reply was not to your knowledge you 
didn't. You mean by that you don't know; your condition 
was such you can't tell these gentlemen whether you took a 
drink out of the pint or not? 
A. My condition 'vas sober. 
Q. Why did you use the term in answering his question-
you said: ''Not to my knowledge''¥ You didn't take a drink to· · 
your knowledge? 
A. W ~11, sir, after what happened that night and getting 
them all to thA hospital I couldn't remember anything· that 
did happen before that. 
· Q. Oh,I see. So that is the reason? Now is l\1:r. Cottle here 
today? Have you seen him? 
A. No. 
Q. You haven't seen him. Do you remember testifying 
· when his case was tried? 
A. Yes, sir. 
Q. You testified that time that thA only liquor 
page 93 ~ you saw out at the Wigwam was the pint, didn't 
you? 
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Q. Now you testified today the only liquor you saw· was 
the quart, didn't you? 
A. Yes, sir. 
Q. Well,. now, will you look at those gentlemen and state 
why it was at the Cottle trial you testified the liquor was 
taken out of the pint and today you testified the liquor was 
taken out of the quart? Why is that V 
A. I didn't know for sure, but now I think I. know. 
Q. In other wqrds, you think your mind is clearer about 
what was drunk that night than it was on that particular 
nig-ht? 
A .. Yes, I have had a chance to think back over it. 
Q. Well, now, isn't it a fact that why you didn't remember 
is because your intoxication was such that you were unable to 
remember whether the liquor came out of the quart or can1e 
out of the pint V 
A. I wasn't intoxicated. 
Q. Well, you admitted you testified to two different thing-s 
on two different occasions, didn't you 1 
A. Yes. 
Q. And the only reason you give now is that at the Cottle 
trial your mind was clearer than it was the night 
page 94 r of the accident~ . 
A. It was clear up to the time of the accident; 
yes. 
Q. Well, now, the accident happened on July 21st, 1936, 
didn't it? 
A. July 29th. 
Q. Mr. ·Oottle's trial ·wasn't until ~larch 31, 1937, last 
:March; isn't that true 1 · 
A. That is right. 
Q. Well, now, didn't your mind get clear in a period of 
about eight n1onths T 
(No answer.) 
Q. In other words, why was: it when you were on the wit.. 
ness stand under oath on March 31st o.f this year, eight months 
after the accident, you testified the only liquor drunk out of 
was the pint and today you say the only ~liquor drunk out of 
was the quart? Explain that to the jury. 
A. Well, my mind wrusn't eiear·; that is alL 
Q. Your mind wasn't clear at the Cottle trial, eight month8 
aftei the accident~ Do• you mean there. wa~ snmethfng the 
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n1atter with your n1ind on the day of the trial or that your 
1nind ':vasn 't clear on the night of the accident¥ 
A. No. 
Q. Which? 
· A. It wasn't clear about the accident. 
· Q. \V ell, will you look at the jury and tell them 
page 95 ~ how soon after :Niarch of this year has your mind 
cleared up about that? When did your mind begin 
to clear up about the accident~ 
A. When I started to think about it. 
Q. Do you mean to tell this jury that when you were under 
oath on March 31st in this court that you hadn't thought about 
it~ 
A. Not to the extent I thoug·ht about it later along. 
Q. vYhen did your nrind clear up on the liquor question since 
Thiarch? 
A. I don't understand the question. 
Q. You adn1it that on 1\farch 31st in this court you stated 
that liquor was drunk out of the pint, your pint; you admit to-
day that nothing was done with the pint, tha.t you left it on 
the seat, nothing· was taken out of it, but it 'vas taken out of 
the quart. Now I am asking you to tell the jury when your 
mind cleared up to tell you it was taken out of the quart and 
not out of your pint? 
A. After I got to thinking about it, it was the quart, which 
':vasn 't odd because both bottles 'vere exactly the same. 
Q. Not the same size? 
A. No, but you couldn't tell by looking at them hardly most. 
Q. You mean your condition was such that midnight you 
couldn't tell the difference between a quart and a pint 1 
A. I\iy condition was 0. 1{. that night. 
page 96 ~ Q. Did you know Mr. Yorke 'vas going to the 
A. B. C. store when he went up West Broad Street 1 
A. Yes, I did. 
Q. You knew he was going to get liquor that night¥ 
A. Yes. 
Q. And you knew you were going to get liquor, didn't you Y 
A. I didn't really know it at that time, no. 
Q. You said you went up to the ·Boulevard and turned 
a round and came back east? 
A. I did. 
Q. Did 1Yir. Yorke talk to you then when you stopped Y 
A. No. · 
Q. We11, when did you make up your mind to get the whisky? 
A. After I turned around on the Boulevard. . 
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Q. Never thoug-ht about it, didn't know when you were go-
ing- to w-est Broad Street you were- going- to get liquor Y 
A. I didn't know it was even an A. B. C. store. 
Q. Will you tell why you looked at the other A. B. C. store 
and found it was closed it you weren't looking for liquor? 
Look at them and tell them that. 
A. We were looking for liquor, but I was following Mr. 
Yorke. 
Q. Well, you bought th~ liquor to drink, didn't you¥ 
A. Yes. 
Q. You bought it for this particular party, didn't you? 
A. Yes. 
pag-e 97 ~ Q. You didn't eat anything after you went out 
there, did you? 
A. No, we didn't eat anything out there. 
Q. And you were there for two hours or so? 
A. Something like that. 
Q. .And although a quart and a pint of liquor was bought 
by you and :&Ir. Yorke, you tell this jury, do you, that not 
but one highball was taken by anybody so far as you know; 
is that right? 
A. So 'far as I know. I didu 't watch the rest of them drink; 
I don't know how much they drank. 
Q. But you know you didn't drink much~ 
.1\.. I know I drank a highball. 
Q. You don't call that much, do you, when you have a quart 
and a pint? 
A. It is a whole lot for me. 
Note: At this point the Court recessed until 2 :15 o'clock 
P. :NI., at which time the hearing of testimony was resumed 
with the witness C. L. Lutz resuming the stand. 
By Nlr. Bremner: 
Q. Was there anything about your co.ndition at the time 
you left the Wigwam that caused you to forget the liquor 
you had previously bought? · . 
A. No, sir. 
Q. What did you pay for the pint of Seagrams? 
page 98 } .A. I don't know. I think it was around $1.00 or 
$1.10; something like that. I don't know exactly 
what it was. It has been so long now I have forgotten. 
Q. Well, did you forget your liquor that night when you 
walked out of there? 
A. I may have; I don't know. 
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· Q. Tell the jury to the best of your. recollection now did 
you forget it or did you probably leave ·your liquor there un-
touched purposely? 
A- I must have forgotten it. 
Q. Isn't the real reason the· bottle was left there because 
the contents were gone; isn't that true t 
A. I don't know. 
· Q. You don't know whether they were or not Y 
A. I don't know. 
Q. So you are not in position to say how much liquor you 
did drink or how much liquor Cottle drank Y 
A. I didn't see hiln drink. 
The Court: I think you have been over that enough. 
·By Mr. Bremner: 
Q. Now when you testified in the Cottle trial didn't you 
testify that after leaving the Wigwam you only made two 
left-hand turns before getting to the point of the accident T 
A. That is right, but I didn't-! hadn't been 
page 99 ~ over the road ag·ain up to the Cottle trial. 
Q. Your recollection as to how many turns were 
made when you were first questioned about it was that you . 
only made two left-hand turns from the time you left the 
Wigwam to the time of the accident Y 
A. Up to the time of the accident I hadn't been over it, but 
now I have been over it and I recognize it. 
Q. So what you are telling the jury today isn't from your· 
recollection of what took place that nig·ht, but rather what 
you have learned since from going over the road; isn't that 
trueY 
Mr. Evans: I think that is entirely too general. What he 
is telling the jury today covers the whole scope of his testi-
mony. 
The '00urt: Limit it with :reference to the road. 
By·Mr. Bremner: 
Q. I will ask you this question. Then, as I understand you, 
th~ evidence that you are giving to· the jury today in con-
nection with the road or roads over which you traveled is 
gathered from information received by going o.ver the road 
sine~ the Cottle trial; is that right' 
A. That is wrong; different parts of it since the Cottle 
trial. 
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Q. So that when you testified in the Cottle trial 
page 100 } you believed that you only made two left turns 
after leaving· the vVigwam; isn't that true? 
A. ·Yes, sir, because I wasn't familiar with the road. I 
know the road now. 
Q. I say you were certain when you made that statement 
you only made two left turns, weren't you 1 
A. That is right. I wasn't familiar with the road then. 
Q. And if you hadn't gone over the road since you would 
still say you only made two left turns, wouldn't you 7 
A. If I had never seen the road since, but I know the road 
now. 
Q. When did you go over there~ 
A. I went over the road yesterday. 
Q. Well, did you go over it prior to the Mason trial Y 
A. Yes, I did. 
Q. Tell the jury how many times you have been over the 
road since the accident. 
A. I have been over it several times now because my job 
takes me out that way quite a bit now. 
Q. How many times have you g·one over the road; that is, 
Chamberlayne Avenue, Claremont A venue by the :fire house, 
Laburnum A venue and out to Second Street Road and 
1\feadowbridge Road, known as Laburnum Avenue, with either 
Cottle, J\tiiss Mason, 1\iiss 1\faynard or anyone connected with 
the case? 
pag·e 101 ~ A. I haven't g·one once over the road with Miss 
:Maynard or Mr. Cottle or 1\Hss 1\{ason. 
Q. If you say that the reason yot;t know you made more 
than two left turns by reason of the fact you went over the 
road, who 'vas it went over the road with you to show you 
what road or roads :rou took that night after leaving the Wig-
wam? 
A. It wasn't one person went over the road with me. 
Q. You went by yourself 1 
A. Went by myself. 
'Q. Was it a dark night~ 
A. No, it was daylight. 
Q. I mean the nig·ht of the accident; was it dark Y 
A. Yes, it was real dark. 
Q. Do you recall that Mr. Yorke ran by a certain road and 
had to back up~ 
A4 Yes, ·sir. 
Q. Was that on account of any darkness of the night or on 
account of J\tir. Yorke's condition Y · 
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A. I couldn't say that. 
Q. You are not in position to say it wasn't on account of 
his condition¥ 
A. I didn't know whether he was familiar with the road or 
not. 
Q. Well, you saw his condition that night, didn't you? 
A. Yes, sir. 
page 102 ~ Q. And you tell the jury now you don't lrno'\v 
whether it '\Vas on account of the darkness or not 
of the night, his unfamiliarity with the road or his condition 
that caused him to run by it; is that correct¥ 
A. I know it wasn't his condition, anyway, but he may have 
been unfamiliar with the road; I don't know. 
Q. Now if you had never been over that road and were 
living in N e'\v Jersey, you tell this jury you went out there 
and went over that road when the only time you had evet· gone 
over it before was '\vhen it was real dark at night; you went 
over it by yourself without help¥ 
A. That is what I did. 
"\Vitness· stood aside. 
page 103 ~ CHARLES I-I. FLEET, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
Bv Mr. Evans: 
· Q. Please state your full nan1e. 
A. Charles H. Fleet. 
Q. Did you make the map which has been introduced in evi-
dence as Exhibit No. 1, which I no'\V hand you? 
A. I did. 
Q. ·"What does that depict? 
A. This map is a portion of the Second Street Road or 
Richmond-Henrico Turnpike, a road leading from Highland 
Park to Ellerson. 
Q. What is your occupation or profession? 
A. Civil engineer and surveyor. 
Q. How long· have you been a civil ~ng·ineer and surveyor 1 
A. About thirty years. 
Q. Were you connected with the County of Henrico in such 
capacity sometime in your past life? 
A. I was with the County Surveyor. 
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Q. What was your answer? 
page 104 ~ A. I was with the County Surveyor. 
Q. How long~ 
A. I was working with him more or less until 1922. Since 
that time I have been in business of my own. 
Q. You made that plat from measurements that you took 
at the site? 
A. This plat was made from measurements and information 
that I gathered on the ground at the place of the survey-this 
location. 
Q. I will ask what is the total number of feet from the 
extreme ends of Second Street Road as shown on Exhibit 
No.1? 
A. Close to 240 feet. That is a large scale and doesn't 
cover very much ground. 
Q. It scales 1 inch to 20 feet? 
.A. Yes, sir. This would represent 100 feet right here. I 
want to correct that. It is 440 feet on that plat instead of 
240. 
Q. What is the distance from the pole shown near the line 
with the word "fence" on it on the left side of the road go-
ing to Ellerson and the west line of the driveway entering the 
Scott property' 
A. That 'vould be 60 feet. 
Q. vVhat is the distance from the west line of the driveway 
entering the Scott property to the pole on the left 
page 105 ~ side of the road going towards Ellerson and be-
yond the Scott driveway 1 
A. That would be about 190 feet. 
Q. 1\fr. Fleet, are there other poles on the left side of the 
road beyond the driveway entering the Scott property? 
A. Farther to the east or towards Ellerson there are poles 
all the way down this road for some distance at about the 
usual distance those power poles are set apart. 
Q. The reason you only sho'v one on this side is that you 
didn't prolong· your plat to take in those others 7 
A. That is right. 
Q. At whose instance did you make this plat? 
A. ~Ir. Bremner called me and told me to go out there to lo-
cate a portion of the Second Street Road where there had 
been an accident. I went out there and made two plats; made 
one down here, thinking this was the place here, and then 
made this one (indicating Exhibit No.1), which I understand 
covers the territory that the accident did :happen. 
Q. So you made the plat at Mr. Bremner's request? 
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A. Yes, but he wasn't . on the ground with me; I went out 
there by myself. 
Q. What are the unbroken lines on each side of Second 
Street RoadY 
A. That is shown there to indicate the edge of 
page 106 ~ the hard surface-the gravel and oiled surface o£ 
the road. 
Q. vVhat ate the broken lines' 
A.. The broken line is to indicate the edge of the gravel 
and oiled surface; the solid line out beyond that is the ap-
proximate location of the right of way or property line of the 
property there. 
Q. And this private road that is indicated on the plat, is 
that a driveway¥ 
A. That is a driveway that 1\fr. A. R. Scott-1\fr. Andrew 
Scott uses to get in and out from his· home, 'vhich is back a 
short distance from Second Street Road. 
Q. Do you know 'vhere Judge Moncure's property is out 
thereY 
A. Just across the road from Mr. Andrew Scott's prop-
erty. 
Q. Is there or not a hedge along Judge Moncure's prop-
erty facing· on Second Street Road~ . 
A. There is a hedge on the south side of Second Street 
Road along Judge 1\{oncur~ 's property where this word 
''Property Line" is written or just east of it. 
Q. ·What is the 'vidth of the traveled part of Second Street 
Road at the point opposite the private road as shown on your 
mapY 
A. It is about 18 feet. 
Q. What is the percentage of curve opposite the private 
road, extending .an the way around 7 
A. ·The degree of curve in there is .between 
page 107 ~ 36-o/8 to 40 degrees, which means for a short dis-
tance. It is two straight lines running parallel 
on each side; it is practically a straight stretch to the curve, 
but it is practically in there about 36 to 40 degrees. 
Q. What is the distance between the pole on the left-hand 
side of the -road going towards Ellerson wl1ich is farthest 
west from the private road and the pole which is nearest 
the west line of that private road 7 
A. About 108 feet. 
Q. The poles all along that side of the road; that is, the 
left-hand side g·oing to ~Uerson, are telephone poles Y 
!It 
I 
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A. As I recall, they are telephone and power poles, too. 
There are lig·hts out in that section. 
Q. They all carry the same wires 1 
A. That is my recollection of it. 
CROSS EXA~IINATION. 
By Mr .. Bremner: 
Q. Now is there a hedge alongside all these marks-
'' C~dar ~' a.nd '' Tree''? 
A. It is my recollection the hedge stops right before getting 
to it or right along by it. , 
Q. I$ there any pole between the one marked at the west 
line of the Scott driveway and the first one marked proceed-
ing towards Ellerson f 
p,age 108 ~ A. No, that is a rather long stretch between 
there. . 
Q. You. said I wasn't present 'vhen this map was made? 
A. You weren't present when either was made. 
Q. And isn't it a fact I told you myself I didn't know ex-
actly where the accident was? 
A. I had very little information; you told me I would havo 
to work it out. 
Q. Is this plat, which I will ask to be m~rked No. 2-docs 
this show Norwood Avenue leading into Second Street Road~ 
A. This plat shows the intersection of Norwood Avenue. 
Norwood A venue runs fro1n Brook Turnpike. At the end of 
Chamberla.yne Avenue, if you will recall where Route 2 be-
gins, running to Washington, from there ·straight through 
to Second Street Road it is almost a straight road. 
Note : Filed and marked Exhibit No. 2. 
page 109 ~ Exhibit No. 2 omitted from record by. agree-
ment of counsel. • 
Q. Now, J\{r. Fleet, what is the road Norwood Avenue lead- · 
ing from the corner of Norwood Avenue and U. S. Hig·hway 
No. 1 to the intersection of Second Street Road and Norwood 
A venue-is that road practically straight? 
A. Practically straight. There is a ·little bend, but. is is 
almost straight. ·· 
Q. Coming from the Wig'Wam; which is located. some five, 
six or seven miles north of the intersection of 
page 110 ~ Norwood Avenue and U.s. Highway No.1, until 
you get to J\tir. Andrew Scott's driveway, as 
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shown by the plat No. 1 which 'vas introduced, isn't it only 
necessary to make two left turns~ 
A. You make a left turn at Route No. 1 that you spoke of, 
which is the- Brook Turnpike, and then at that left turn you 
turn into Norwood Avenue; then you follow Norwood Ave-
nue eashvardly until you hit Second Street Road and there 
is a left turn there. 
Q. Then I am correct in stating that if you follow the road 
from the Wig·wam to :Wir. Andrew Scott's lane on the Second 
Street Road, it is only necessary to make two left turns; isn't 
that right~ 
A. Yes. 
Q. Now how many turns, right and left, would you have to 
makP. from the Wigwam to come to Norwood A venue and 
Chamberlayne Avenue, do,vn Chamberlayne Avenue to a 
point near the fire house and on through there until you hit 
what I think is known as Laburnum Avenue and follow out 
to 'vhere it ends at Second Street Road and l\ieadowbridge 
R-0ad and then up to Scott's lane? Tell the jury how many 
turns you have to make. 
A. 'vVell, l\{r. Brmnner, the Second Street Road from La-
burnum Avenue to Norwood Avenue is full of right and left 
curves. Do you want them counted in or just con-
page 111 ~ sider thmn as struig·ht? · · 
Q. No, I n1ean the turns from one street to an-
other. 
A. You would turn left at Brook Turnpike or Route 1 into 
Norwood Avenue, that would be one; you would turn right 
into Chamberlayne, that is two; you would turn left-do you 
want to run up Chamber layne to Laburnu1n ~ 
Q. No ; cut by the engine house. 
A. You turn left at the engine house on a short street 
called Claremont A venue; you would turn right there to Can-
non Road-' 
Q. That is four. 
A. Then a turn left at Laburnum. 
Q. That is five. 
A.. And then you would turn left at Second Street Road. 
That is six turns. There are four left turns and two right. 
Q. -And the only two right-hand turns are from Norwood 
Avenue into Chamberlayne and from Claremont Road into-
A. Into Cannon Road, which is the road that runs back of 
the fire house. 
Q. The others are left turns! 
A. Yes. 
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Q. Now are those streets all straight; Claremont, etc. 7 
A. Chamberlayne Avenue is straight, Claremont is straight 
from Chamberlayne to Cannon, Cannon is fairly straight to 
Laburnum and Laburnum is straight to Second 
page 112 ~ Street Road. 
Q. Now are you in a position to give us the 
approxin1ate distance from Norwood Avenue to U. S. High-
way No. 1 to Mr. Scott's driveway by proceeding over Nor-
wood Road and turning- to the left at Second Street Road, and 
the distance from the same point; namely, Norwood .A venue 
and U. S. I-Iighway No. 1 to ~Chamberlayne .A venue, down 
Chamberlayne Avenue to and out Laburnum Avenue and then · 
to the left up to the same point; namely, Mr. Scott's drive-
way? 
A. I have those by speedometer readings of the car. 
Q. vVell, what do they show? · 
A. It would be behveen 1.6 and 1.7 miles from Route 1 to 
~fr. Scott's drive,vay g-oing east on Norwood .Avenue from 
Cham berlayne A venue right through to the Second Street 
R.oad and then that short turn from Norwood to ~fr. Scott's 
drive. 
Q. What ,:would the other be1 
A. It is around RS miles. 
Q. No'v yon have designated on map No.1 a cedar tree and 
another tree located somewhat nearer Ellerson than the Scott 
driveway; isn't that rightT 
A. On the south side of the drive, yes. 
Q. And the hedge ends about that point¥ 
A. Along about there. 
Q. Now what is the nature of the roadbed or 
page 113 ~ what 'vas the nature of the roadbed at a point we 
will say from Norwood A venue up to the point 
where the pole is designated on map No. 1, the last pole go .. 
ing towards Ellerson? 
A. It is the usual gravel road with oil bound macadam on 
it, about 16 to 18 feet wide. 
Q. Is the surface smooth? 
A. It was the average road; a good road when I was there. 
Q. Isn't it a fact that the ditches on the road are very 
close to the property line and also to the road; in other words, 
there is very little space be~ween the edge of the road and 
thP property line or the fields; isn't that true? . 
A. It varies some, but there is not much difference; no 
very great distance in there. It is a narrow shoulder along 
there. 
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Q. Q~1 t];l~ :r~g~t drivi:r;1g o~t opp.os~t~ ~f•;~ Scott's lane th~re 
~ t tl;l~ peal\ o~· t~e c~rve there is p.:ractically ~o s4o~lder, is 
thereT · 
A~ Th:~t i~ ~lQser ther~. It r;;eexp.s the cu1~ve i~ hugging to 
that side of the road. - . 
Q. lsn 't it a ~~<it the pP.~k 9~ th~ curve we are talking 
~~9.u~ i:;;. al~o.st oppo.site ~~·. Scott's driveway 1 I wish you 
wowq look at t~em ~nd let the jury ]:rno.w. I:p other WOJ;ds, 
poi~t 91).~ t~ the j'\llY tl;le pe~l~ o.f ~h~ c~rve i~ r~la~ion to the 
Scott dr~v~way. 
pAge 1~4; ~ A. ·This is tl~e Sco.tt ~riy~w~y ~ere and the peak 
· · ·' of th~ curv~ is very clo~e to · i~; about o,pposite 
this fence. · · · Q. I helleve your map shows there is a telephone or tele~ 
graph o,r power p,ol~ aWlost opposite;! ~h:e trees which you 
pointed out beforeT · 
A. T~~t is ~ig·l1J. 
R:E.-DIR~C'r EXAMIN~TlON. 
By Mr. Evans : 
Q. Mr. Fleet, you say you drove your car around this road 
and took the measurements you have given or some of them 
by speedomet~r? 
A. '% es, si:r;. 
Q. And you counted those curves, too? 
A. Yes, sir. Speaking of those curves in there, I drew 
them off of a map here in my notebook~ I am familiar with 
the road and I put the city map in front of me and just 
sketched that section in. ' 
· . Q .. Bt1t ·If· th.ere are 'some sl.ight curves that are not very 
spa~p,, they are not shown as curves on your map and you 
wouldn't have those counted in here~ 
·A. i understood the curves of any slight nature between 
direct turns were not. to be counted. 
Q. You didn't count them 1 · · 
A. I counted them on Second Street Road. 
Q. That is wha,t I ~pi talking about. 
p~g~ 115 r A. From Laburn:u~ Avenue to Norwood· I 
· counted them. 
Q. 4-rQ there;! ·a~y- cur-9,-es from Norwood ~o this particular 
curve here, the Scott curve? 
A, .. ~ qu w.e~n. QP. Sec on~ StreQt Y 
Q, ~es! 
A.. Numerous. It is a curvy, winding road. 
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Q. Did you attempt to count all of the curves from Labui-
num Avenue down to the curve at the Scott property? 
A. Yes, sir. 
Q. At whose request did you make all those counts and 
measurements which you have testified to? 
A. I think I did that more to try to figure out what would 
be asked me and I would be able to tell it. I have never 
counted-I don't know whether I have ever given that or not, 
but I think probably I got that in getting these other dis-
tances so if someone asked me I would have it. 
Q. How many curves did you .say there are from Laburnum 
Avenue and Second Street Road to the curve at the Seott 
property¥ 
A. Coming down Second Street Road north. from Labur-
num at half a mile you will hit a curve to the right and then 
downhill,. and at .2 farther you hit a right curve, a second 
right curve; then right beyond that is a sharp curve to the 
left; then there is a sharp curve do,vnhill to the 
page 116 ~ right, and then there is a sharp left curve at the 
bottom of a hill and across a bridge; then you go 
up a hill and strike the curve at J\'Ir. Andrew Scott's entrance. 
Q. N o'v after you get to the top of that hill isn ;t there a 
slight turn to the left before you, ever get to this curve right 
here? , · 
A. Yes, there is a slight right curve uphill there, but it is 
not so sharp. 
Q. No, not sharp. That continues on after you get up over 
the brow of that hill? · 
A. Yes. It is slight, though. 
Q. How far is that curve at the top of the hill from this 
curve shown on plat No. 1? 
A. I would say about 600 feet. 
RE-CROSS EX.Al\fliNAT10N. 
By ~:lr. Bremner: 
Q. You have been asked three or perhaps :fiour times who 
had you make these measurements, etc., as shown on your 
map. I want you to look at those jurors and tell them whether 
or not yo:u made that map according to proper measurements. 
Mr. Evans: Map No.1? 
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By Mr. Bremner: 
Q. .All the maps you prepared, did you make them prop-
erly? 
lVfr. Evans: vVe admit that. 
page 117 ~ A. Those maps were made by measurements 
taken by me on the ground and the directio11:s of 
the road by angles taken with the transit; that is, the actual 
survey. I didn't sit in my office and draw those plans; I went 
out there and measured it. 
Q. You are not interested in the outcome of this case, are 
you? 
' .A.. Not at all, and I might state there that I had very little 
instruction as to where to make the map and I had a lot of 
trouble because I didn't know where I was to draw it until 
after I had drawn one or two and found out where the accident 
was. 
Q. Isn't it a fact the attorneys who got you to draw the 
1nap told you at the first trial; namely, the Cottle trial, that 
we never heard of the Laburnurn Road until that time? 
l\fr. Evans: I object to such practice. 
The Court: Objection sustained. You are going into un-
necessary detail. 
Bv 1\fr. Bremner: 
·Q. There are son1e bad curves between Laburnum Avenue 
and this curve which is opposite l\1:r. Scott's gate, aren't 
there? 
A. On the Second Street Road, yes. 
Q. And at the hill-the big·gest hill between 
pag·e 118 ~ those two points there is a curve right in the cen-
ter of the hill, isn't it, and leads do'vn to a very 
narrow bridge ; isn't that true? · 
A. Yes, at the bottom of these hills on both sides. 
\Vitness stood aside. 
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a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXA.l\tiiNATION. 
By lVIr. Evans: 
Q. Please state your name. 
A. Wilmer Hedrick. 
Q. What is your position? 
.l1. Henrico police officer. 
Q. Ho\v long have you been a police officer? 
A. About a year and a half or a little better. 
Q. On the night of July 29, 1936, or the early morning of 
the 30th of July, 1936, did you go to the scene of a wrecked 
automobile on Second Street Road? 
.A.. I did. 
Q. llow did you happen to go there f 
A. vVe received a radio call about one-fifteen in the morn-
ing on July 30th that ther-e was an accident on Second Street 
Road. 
Q. Who \vere you working· with that night Y 
A. 'Vith Officer Sadler. 
Q. Is that !Ir. J. vV. Sadler1 
A. Yes. 
pag-e 120 r Q. You all were together in a radio ·carT 
A. Yes, sir. 
Q. :Nir. Hedrick, did either you or 1\!Ir. Sadler or both of 
you take any measurements out there Y 
A. Both of us upon arriving at the scene of the accident 
imtnediately look the situation over and that \Vas part of 
\vhat we did, to take the measurement of skid marks that were 
evident on the road. 
Q. "When you say skid marks what kind of marks do you 
mean? 
A. I would say marks caused by the contact of tires with 
the road surface. 
Q. Could you or not plainly see skid marks on the road? 
A. Very, very plainly. 
Q. Where were those skid marks? . 
A. The skid marks started just before the center of a curve 
on Second Street Road just, I should say, south of Judge 
Moncure's place and from there in an arc-swerving down 
the road to where there was evidence part of the car had 
come in contact with the ground, causing it to overturn. 
Q. State to the Court and jury what measurements you took 
there. 
A. We went back up the road to the beginning of where 
1~ Supreme Court of Appeals of Virginia. 
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these ma.rks began and stepped them off down the t·oad for 
65 steps to 'vhere the car apparently went in a 
page ·121 ~ swerving motion and there were four marks on 
the road there that would have been caused by a 
car-
Mr. Bremner: We object, if Your Honor please. He can 
state what he found. 
The •Court: Objection sustained. l-Ie can state what marks 
he found there .. 
· A. (continued) The marks· found there were skid marks 
of a car in. a swerving position. fo.r a distance of about 13 
steps and immediately at the end of this track there was a 
dug cut in the hard surface of the road that apparently caused 
the car-
1Ylr. Bremner ~ We obj;ect. 
The Court:· Objection sustained. You can state where 
you saw the car or any other marks that you found, but not 
what the car did. 
A. (continued) From this deep cut in the road to where 
the car was. standing at the time we arrived was a distance 
of about 20 steps. 
Q. How m·any feet wa~ one of those steps or each of those 
steps¥ 
.A. Approximately 2~;2 feet;. they 'von't vary very much 
from· that. 
Q. On which side of the road going towards Ellerson from 
Richmond did you find the car? 
A. The car was on th€ left side o] the road with 
page 122. ~ the front end in the ditch and the rear wheels-
. the right rear wheel liliH!>·re o:r less on the shoulder 
and the left rear wheel kind of on the hard surface facing 
just a little bit back towards N oFwood Avenue. 
Q. Were there any telegraph poles on the· left side of Sec-
ond Street Road going towards Ellerson 1 
A. I would say there was one·; I don't know how. many 
more· there was. We didn't pay s.trict attention to the num-
be·r· 0f teleph<t>ne poles. We didn't judge that distance by 
the·m. tf l rememb_er correctly,. there was one very close to 
where the car- was. 
Q. Now 1 wish to hand you Exhibit No. 1 and ask you if 
you know what it represents~ 
A .. That is a dliawing,. I suppose, of the Second Street 
'· 
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Road. I would know just a little bit better if they would show 
Norwood Avenue on here. I suppose Norwood Avenue comes 
in here some place. · · 
~Ir. Bremner: I don't object to your explaining what the 
map represents, Mr. Evans. 
By lVIr. Evans: 
Q. It has been testified by l\ir. Fleet, who made this map, 
that it doesn't show N onvood Avenue, which is some dis-
tance down the road from here, and that it only takes in the 
:first pole on the left side and d'oesn 't take in any other poles 
on the left side of the road beyond the private 
page 123 r road; that this point marked "field'' on the right 
side of the road going towards Ellerson is the 
property of Judge Moncure, which extends back here prob-
ably, and that this is the property of Mr. Andrew R. Scott, 
which I think is a dairy farm; it shows only one pole there 
and these two trees on the right side. Is that ·map now fa-
miliar to you¥ 
A. Yes, sir. 
Q. Will you please state what part of Second Street Road 
that represents 'vith respect to this accident? 
A. From the map and previous testimony as to where the 
skid marks began I would say they 'vere about in this posi-
tion on the map. 
Q. Show that to the jury, if you will. . 
A. About in this position, directly opposite the center of 
this private road coming out from l\ir. Scott's property. 
Q. Now put an X at that point in pencil. 
Note: Witness does so. 
Q. That is where they began? 
A. ·Yes, sh-. 
1¥Ir. Evans: Before further examination of this witness 
I would like to make a motion to the Court in the absence of 
the jury. · 
Note: The jury retired from the courtroom. 
page 124 ~ l\ir. Evans: I have completed my examination 
in chief of J\.Ir. Hedrick and am now prepared to 
turn him over to counsel for the defendant for such cross 
examination as he might desire. I have been informed by 
Mr. Hedrick on yesterday or the day before that when he 
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1nspected this automobile he found son1e condoms in it-two 
condoms in it, and· I wish to n1ove the Court to instruct Mr. 
Hedrick that they have no pertinency in this case at the pres-
ent time and that he is not to answer any questions or to give 
any testimony that there were condoms in the Yorke auto-
nw bile, unless, of course, the Court should instruct him to 
do so before he answers and provided that should be his tes-
tinwny under oath. 
n1r. Bremner : I don't kno'v the pertinency of the motion. 
This is the third time I have told the Court I am not going to 
ask him anything about it unless I give warning and I won't 
ask any question to which the 'vitness could by any stretch 
of the imag·ination answer that. 
. The Court: I don't see any need for further 
page 125 ~ ruling on it. J\ifr. Bremner says he is not going 
to ask it. This morning· when it wasn't made as 
clear to me that no question would be asked that would elicit 
such an answer I stated that the mere finding of two condoms 
in the rear part of the automobile at the bottom of the auto-
rnobile, which ~fr. Sadler said, without more, that on that alo11e 
that the Court would not admit the eYidence. So as long 
as there are no questions to be asked about thmn it is no rea-
son for the wi tuess to answer anything a bout them. 
1fr. Bremner: I don't 1nean by this that if the time comes 
when lVIr. vVilliams and I in the proper clischarg·e of our duty 
feel it is necessary we won't ask it, but certainly not without 
teJHng the Court and counsel on the other side. We have no 
desire to injure the little girl unless we think it has some bear-
inp: on this case. 
lVIr. Evans: '''l e wish the record to show that the informa-
tion which we have about any condon1s has come very sud-
denly and that my information is that they were unused. 
J\fr. Bremner: lVIy information, which was re-
page 126 ~ ceived fron1l\ir. Hedrick, is that they were not un-
used. 
Note : The jury returned into the courtroom. 
CROSS EXAMINATION. 
Bv ~fr. Bremner: I 
··Q. 1\{r. I-Iedrick, if n1y memory serves me right, you have 
son case? 
not testified in either one-either the Cottle case or the Ma- ! 
I 
r 
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A. No, sir, I haven't. 
Q. Did you see the map which was handed to you a few 
minutes ago before you went on the \vitness stand Y 
A. Yes, sir. 
Q. When did you see it? 
A. This morning. 
Q. Who showed it to you 1 
A. 1\fr. Evans. 
Q. So when you were given the map or it \vas handed to 
you on the witness stand you had seen it before and did know 
what it represented, did you not? 
A. I knew they told me it was the drawing of the scene of 
the accident. 
Q. And you went over those points this morning that you 
later pointed out this afternoon, didn't you 7 
A. No, sir, not all of them. It was one or two points as 
to trees and fences and landmarks and things 
page 127 }- that were discussed, but as to marks and begin-
ning· ·of skid marks and things like that they 
weren't discussed. 
Q. Now you say the front of the car· was in the ditch; isn't 
that right? 
A. That is right. 
Q. And, of course, it \Vas pointing towards the field, was itY 
· A. The front, yes, sir. Just a little bit to the rear of'the 
-the rear part of the ca.r was in the road. 
Q. l\fr. Sadler was there when you saw the car there in that 
position f 
A. We were together, yes, sir. 
Q. Did you see the car in the field at any time when Mr. 
Sadler was with you 7 · 
A. Not in its entirety, no, sir. 
Q. You say the front wheels \\rere in the ditch 7 
A. The front wheels were in the ditch; could have been a 
field. The :field was right there. They had plo\ved right up 
to the road\vay of the road. 
Q. You think the ditch and the :field mean the same thing? 
A. Well, I don't think it means the same thing, but it could 
be construed as meaning the same thing. 
Q. Did you take the steps or 1\fr. Sadler? -
A. I 'vouldn't testify as to just who took the steps. We 
were together and if he stepped them off, I wrote them down 
in my book, and if I stepped them off, he wrote 
page 128 ~ them do,vn in his book. 
Q. Did you \vrite them down in your bookY 
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A.. Yes. 
Q. When¥ 
A. At the time we stepped them off. 
Q. Did you talk about those measurements today at all to 
Mr. Sadler? 
A. We have talked about them a number of times previous 
to the other two cases in court here . 
. Witness stood aside. 
page 129 ~ MISS HELEN M~E 1\ILBY, 
a 'vitness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
· ByM:r. Evans~ . 
Q. -Miss Kilby, state your full name, please. 
A. Helen ~Iae Itilby. 
Q. Where do you live? 
. A. _Trenton, New Jersey. 
Q. Ho'v old a.re you 7 
A. Twenty-three. 
Q. Where did you live on July 29, 1936? 
.A. Camden, New Jersey. 
Q. Are you rela.ted in any way to Miss Margaret Mason V 
A.. Cousin. 
Q. D.id you pay her a visit about that time? 
A. Yes, I did. 
Q. How long had you been in Richmond prior to the 29th 
of July, 19367 
A. I left Philadelphia the Friday before. 
Q. How .long have you known Mr. Lutz, who has testified 
in this case 7 
A. Eight years. 
page 130 ~ Q. Do you know where he lived before he came 
· to Richmoncl. 1 
A. Trenton, New J" ersey. 
Q. On the night of the 29th of July, 1936, accompanied by 
Mr. Lutz. ridinp: ~in his car, ,did you or not ,qoin_g out to the 
place called the Wigwam with a group of other people, in-
cluding Miss Mason:¥ 
A. Yes. 
Q. Did you know any of rtbe o~her :people before that night 
than -Miss Mason and Mr. Lutz .y . 
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A. No, I didn't. 
Q. Do you know in whose car Miss Mason rode? 
A. Mr. Yorke's. 
Q. And you rode in Mr. Lutz's car? 
A. Yes. 
Q. Now, Miss Kilby, you all came over to Richmond, did 
you not, before you went out to the Wigwam? 
A. Yes. 
Q. Had you ever been to the Wigwam f 
A. No, I hadn't. 
Q. Before that time, I mean Y 
A. No. 
Q. What time did you get to the Wigwam? 
A. I just ·don't recall the time right now. 
Q. How long did you stay there Y 
A. I don't know that, either-. 
Q. What did you do while you were there! 
·page 131 ~ A. Danced and· talked. 
Q. Did any of the group you were with have any-
thing to drink f 
A. Yes. 
Q. What did they drink~ 
A. Highballs. 
, Q. Did you have anything to drink Y 
A. Yes. 
Q. Same thing? 
A. The same thing. 
Q. How many highballs did you drink? 
A. One. . 
Q. You say you danced¥ 
A. Yes. 
Q. Now, ~fiss IGlby, when you left there did yon kno'v 
'vhere you all were to goY 
A. No, I didn't, not until Mr. Lutz told me when he got in 
the car. 
Q. And you still rode from there with. Mr. Lutz 1 
A. Yes. · 
Q. Nqw was 1\fr. Lutz famHiar with the streets and roads 
around Richmond at that time? I 
A. No, he wasn't. 
Q. How did he get up to the Wigwam that night? 
A. He followed Mr. Yorke's car. 
Q. How did he get back from the Wigwam? 
page 132 r A. Still follow:ed Mr. Yorke's car. . 
Q. lio,v fast did ~r. Lutz drive his car coming 
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from the Wigwam down the Richmond-Washington highway 1 
A. About 35. 
Q. Did Mr. Yorke's car ever get out of your sight coming 
down the R.iohmond-vV ashington highway before you got to 
town? 
A. No. 
Q. Now did you make a turn after getting down the Rich-
n1ond-Washington highway son1e distance? 
A. Yes. 
Q. Right or left? 
A. Left. 
Q. And then where did you go? 
A. \Veil, we made a. right turn after the left and then we 
made a few more turns, I believe; two or three left turns. 
Q. Did Mr. Lutz ever have to stop his car? 
A. Did Mr. Lutz stop his car? 
Q. Yes, at any time. 
A. No. 
Q. Did 1\{r. Yorke stop ahead of you all? 
A. Yes. 
Q. He d_id? 
A. Yes. 
Q. What "'"as the purpose of his stopping? 
page 133 ~ A. To see if we 'vere following him just as we 
were suppos-ed to do. 
Q. At any tin1e after you got off of the Richmond-Washing-
ton highway did 1vi r. Yorke get out of your sight? 
A. On the road that the accident happened he did get out of 
our sight. 
Q. Now ho'v fast was 1\{r. Lutz driving at the time that 
Mr. Yorke g·ot out of your sight 1 
A. About 35 or 40. 
Q. How long was it from the time that Mr. Yorke got out 
of your sight on that road where the accident happened be-
fore you again came up to J\fr. Yorke's car? 
A. It was a very short while. 
Q. And when you came up to his car what did you find 1 
A. Well, the car was turned over and just an accident; 
everybody was laying all over the road. 
Q. How 'vas the car situated? 
A.. The car was uprighted, but it was off the left side of 
tile rqad and the right rear wheel was on part of the road. 
Q. What did you do! 
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·.A. I helped Miss Mason and Miss 1\tia;yna.rd to 1\ir. Lutz's 
car. 
Q. Where did you find J\:Iiss Maynard? 
.A. 1\Hss 1\tiaynard 'vas on the right side of the road up by ~ 
hedge. 
page 134 r Q. Where was J!ffiss Mason Y 
A. In Mr. Yorke's car. 
Q. Did you see anybody else on the road 7 
A. Mr. Cottle. · 
Q. Where was heY 
A. On the right side of the road. 
Q. What was Miss Maynard's condition? 
.A. She was in very bad condition. At first, I didn't see 
her until I holloaed because she wasn't sitting upright until 
I holloaed and then whatever made her sit upright I don't 
know: must have been my yelling. 
Q. When you got her in the car-you got them in Mr. Lutz's 
car? 
A. Yes. 
Q. After you got them in there what did you do? 
A. I just waited until 1\ir. Lutz brought Mr. Cottle over 
and put hhn in the car. 
Q. Now you had just met Mr. Yorke that night? 
A. Yes. 
Q. Did he or not assist you and 1\fr. Lutz in getting these 
injured people into Mr. Lutz's car? 
A. No. 
· Q. Do you know ·where he was while. you were doing that Y 
A. He was around his own car. Q. Did anybody else assist you and Mr. Lutz? 
A. Someone assisted 1\'Ir. Lutz with J\IIr. Cottle. 
page 135 } Q. But you got the two girls in yourself! 
.A. Yes. 
Q. Then after you all had gotten them in the car what did 
you doT 
A. I saw a car coming down the road and stopped it, to 
show us the way to the hospital because we didn't know, but 
he couldn't stop because he had someone hi the car ,vith heart 
trouble that he was taking to the hospital and had to be on his 
way. 
Q. How did you finally get away from there? Did you know 
where you were Y 
A. No, I didn't. 
Q. Did Mr. Lutz know T 
.A. No. 
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Q. Had you ever been there before? 
A. No. 
Q. How did you get backY · . 
A. Another car came down the road and he took us to a 
concrete road and then a policeman brought us from there 
on to the hospital. 
Q. Did Mr. Yorke come back with you in the carY 
A. No, he didn't 
Q. What became of him¥ 
A. He was still at the scene of the accident when we all 
left. 
page 136 ~ Q. Y.ou followed another car back into townY 
A. Yes. 
Q. A:ri.d th~n ,,~here did you got. 
A. We took Miss Mavnard and Mr. Cottle to }Iemorial Hos-
pital. .. 
Q. How far <;lid this other car pilot you back from the scene 
of the accident? 
A. Just to a concrete road. 
Q. How did you get from there to the hospital f 
' 4. A policeman took us. 
Q. Was he in a car or motorcycle Y 
.l\.. }Iotorcycle. . 
Q. He took you to the Memorial f 
· A. Yes. Q. How fast did you go behind that motorcycle officer down 
to the Memorial- · 
Mr. Bremner: vVe obj·ect, if Your Honor please. I don't 
think that has anything to do With this case. 
Mr. Evans : The only reason for asking the question was 
because of the ·question relative to Mr. Lutz's condition that 
night to drive a ear. 
The Court: Objection overruled. 
Mr. Bremner: I withdraw it if that is the purpose. 
page 137 ~ A. I really don't know. I wasn't paying much 
. attention to hO\V fast he Was going. 
' Q. You were attending the injured people Y 
A. Yes. I couldn't see because I was sitting on the floor 
with Mr. Cottle's head in my lap and I didn't pay much 
attention to what was going on other than the people back 
there with me. · 
Q. ~Iiss Kilby, were you under the influence of intoxicating 
liquor that night? 
! • 
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A. No, I wasn't. 
Q. Was. Mr. Lutz? 
A. No. 
Q. Was Miss Mason Y 
~- No; no one was. 
Q. No one in the cax? 
A. No .. Q. How about Mr. Yorke? 
A. No. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Now, Miss Kilby, you saw Mr. Yorke that night, did 
you, before you went to the Wigwam Y 
A. Yes. · 
Q. I ~~e it when you came upon this accident it was right 
much of a shock to you, wasn't itt 
page 138 r A. Yes. 
Q. ~nd you saw Mr. Yorke there, did you, at 
the accident.? 
A. Yes. 
Q. What was his condition then Y ·All right t 
A. Yes. 
Q. It looked about like it did over at the Wigwam, did it~ 
.A. He wasn't any different than he was all evening. · 
Q. And. yet you tell the jury that he permitted you and some 
stranger to help the injured people in the car and he didn't 
do.~ thing; is that right? ' 
~· That is right. 
Q. Did you all have any words out at th.e Wigw~m-Mr. 
Yorke and Miss 1\fason 1 
A. Indeed, we didn '~. 
Q. It was' a happy party, was it not? 
A. Yes. Q. How much liquor did you see there in your party Y 
A. A quart. 
Q. A quart of Seagrams ; rather fancy bottle T 
A. A round bottle. · 
Q. I am afraid it wasn't good Seagrams. Yo·u did see a 
quart there, whatever kind of bottle it was in. Now was there 
anybody that carried out a. bo~tle out of the Wigwam when 
you all leftY 
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page 139 ~ A. No. 
Q. I take it you went into the Wigwam with Mr. 
Lutz, didn't you? 
A. Yes, I did. 
Q. And you saw hin1 carry in a bottle of liquor, didn't you 1 
A. No, I didn't. 
Q. Didn't he take a bottle of liquor in and put it on the 
seat! · 
A. I didn't see any, RO. 
Q. If he had it, 'vould you have seen it? 
A. If he had it, I would probably have seen it, yes. 
Q. So you tell this jury that you didn't see him take it inY 
Did you see him with liquor that night in Richmond before 
he went out to the 'Vigwam? 
A. No, I didn't. 
Q. Are you positive of that? 
A. Positive. 
Q. Did you go over to Broad Street with Mr. Lutz and 
follow ~Ir. Yorke and Miss ~fason up Broad Street' 
A. I went up Broad Sti·eet ·with ~fr. Lutz. 
Q. Mr. Yorke 'vas ahead of you all, wasn't he? 
A. Yes, he 'vas. 
Q. Do you reme1nber going by a liquor store that was 
closed1 
A. I didn't know of any store that was closed. 
Q. What time of night was it? 
A. I don't kno,v. It "rasn 't verv late. 
page 140 ~ Q. Don't you remember 1\fr.· Lutz turning 
around at the Bouleyard and coming back down 
east and parking some distance away from the A. B. C. store 1 
A. He turned around, but I don't know for 'vhat reason. 
Q. Well, he stopped, didn't he? 
A. Yes, he stopped. 
Q. And didn't he get out of the carY 
A. I don't think so, no. 
Q. Didn't he get out of the car and go in and get a pint 
of Seagrams liquor? 
A.. I don't think he did. 
Q. Well, you would remember whether he got out of the 
ear and got liquor, wouldn't you Y 
A. No, he didn't get out of the car. 
Q. Yon tell this jury positively that Mr. Lutz never even 
got out of the car on Broad StreetY 
A. No. 
I· 
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Q. He didn't, and you didn't see him get any liquor in his 
car on B.road Street or any other time in Richmond, did you Y 
A. I did not. 
Q. And you didn't see him with any liquor out at the Wig-
wam on the seat or anY'vhere else, did you Y 
A. I did not. 
page 141 ~ Q. Were you his date, I believe they call it now? 
Were you with him Y 
A. I was his date. 
Q. Would you have seen if he had a pint of liquor with 
him? Would you have known it? 
A. If I had seen it, I would have known it. 
Q. Now you don't know ho'v many drinks Mr. Yorke took, 
do you? 
A. No, I don't. 
Q. Did you see one of the bottles emptied or two of the 
bottles? 
A. No, I didn't see any of the bottles emptied. 
Q. "\~7ho poured the drinks Y 
A. Mr. Yorke. 
Q. How often did he pour them Y 
A. Oh, I don't know just how fast. 
Q. Several· times, I take it Y 
A. No, I wouldn't say several times. 
Q. Well, you saw him take more than one drink for him-
self, I suppose Y 
A. I 'vasn't watching how many drinks Mr. Y~rke poured 
for himself. 
Q. Did you see Mr. Yorke or anybody c.arry the quart bottle 
out of the Wigwam Y 
A. I didn't. 
Q. Now did you see· another party out there in the next 
booth at the next table to you or somewhere near 
pag·e 142 } in the Wigwam? 
A. Yes. 
Q. Did you see them drinking? 
A. They came over to our table. 
Q. ·Did you see the gentleman with the pint of liquor? 
A. No, I didn't". 
Q. Did he have any liquor 7 
A. I don't know. 
Q. Did you see them with beerY 
A. Yes, I believe they did have some beer. They were 
carrying a glass in their hand. 
I. 
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Q. Did yo~ ~ee whet~er that was ·wine o~ beer. T Was it a 
b_e~r 9·r wine glass 7 . . 
·A-. I <;lon't know what Innd of glass 1t was. 
Q~ Th.~y 'Y~~e ~ee~~ng happy~ tQO, were'n't they? 
A. Oh, I guess they 'vere. · 
Q. I mean you all joined togethe~ tl;tere~ How long did you 
st~y ~~ter y~u ~et this o~h:e~ p~Ji!? How long did you all 
renia1n at the 'V1gwam? 
A. I don't know. 
Q. Wh_~~h l~f~ first? 
A. I don't know. 
Q. Well, you stayeq at t~e Wigw~m u~t~~ the clo~ing time, 
didn't you? 
page 143 ~ ·.A. Yes. 
· Q. And you knew before Mr. Lu.tz; dro~e off in 
~i~ ~~r tJt~t ~e: w~.s go~~g to Mechanic~ ville, did you? 
A. He d1dn 't ten me where he was go1ng; just told· me we 
were going s9mewhere to. get something to eat. 
Q. I mean :h1:r. Lutz told you Y 
A. When we got in the car, yes. 
Q. Now, J\tiiss Kilby, when you got in the car with Mr. Lutz 
Mr. Evans asked you if ~~r. :Yutz ~ver stopped and I believe 
you said to that that he didn't stop until the time of the acci-
dent; is that correct T -
A. That is right. 
Q. You are certain of that, a.ren 't you Y 
A. Yes. 
Q·. Did you say that Mr. Yorke stopped one time to ·wait for 
you? 
· .A.. Yes. 
· Q. So you don't recall that Mr. Yorke_ went by an intersec-
tion or some pl~ce that was on ~he wrong road and then Mr. 
Lutz had to d~ive by and stop a:~.d ch~.nge 1 :po yori recall 
fud?' ,· 
A. I don't get you, Mr. Bremner: 
Q. Do you recall 1\1:r. Lutz l;t~ying to S.to.p .a».d the-n having 
to back up to take another y;o~Q.? D.o · Y011. ~emember that 1 
A. It wasn't a full stop. -
· Q~ Did he just circle around or back up 7 . 
page 144 ~ A. I still don't ut;t~~rstand Y01l.· 
Q. Do you recall Mr. Lutz ta~ng ~ wrong road 
and then-I mean 1\1:r. Yorke ~aki~g the w:rong road and that 
he stopp~d.: and thftt ¥r. L~tz als<;>. stopped and then he backed 
• ~ • 1- • • • 
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a:nd took another road or street, whichever it was? Do you 
recall that Y 
A. I remember making a turn, but I don't kno'v how it come 
about. 
Q. Now I believe you stated ooth Mr. Cottle and Mi&s May-
nard were found on the right-haud side of the road almost up 
against the hedge ; isn't that true T 
A. That is right. 
Q. And that at least the right rear wheel of the automobile-
Mr. Yorke's automobile was on the hard surface; isn't that 
correct1 
A. On the left side, yes. 
Q. N o,v, Miss IG.lby, did Mr. Yorke's car at any time get 
ahead of you so far you couldn't see it at any time from the 
time yo-u left the Wigwam until the time of 'the accident 1 
A. Well, on the road of the accident 've were probably going 
up the incline when he was going down, -
Q~ It was practically lll sight of you all the time, wasn't 
it? 
A. Yes. 
page 145 r Q. And you were driving, you say, .from about 
35 to 40; is that right? 
A! Yes, that is right. 
Witness stood aside. 
page 146 ~ DR. JAMES T. TUCKER, 
a witness introduced in behalf of the plaintiff~ 
being first duly sworn, testified as follows ; 
DIRECT EXAMINATION. 
By 1\{r. Evans : 
Q. Doctor, 'viii you state your name? 
A. James T. Tucker. 
Q. Where is your office? 
A. l\tiedical Arts Building, Richmond, Va. 
Q. Ho'v long have you been a doctor? 
- .A.. Ten years. 
Q. Do you specialize in any particular branch of medicine 
and surgery 7 
A. Orthopedic surgery, ·which is generally known. as bone 
and jQint surgery. · 
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Mr. Bremner: We will admit the Doctor's qualifications, 
if it will save any time. 
By ~Ir. Evans: 
Q. Doctor, have you attended ~Iiss Marcelle Maynard, the 
plaintiff in this case, since July 29, 1936 Y · 
A. Yes. 
Q. When did you first see her? 
A. I sa:w her on the morning of July 30th. 
Q. Where was she?· 
page 147 ~ A. Meinorial Hospital. 
Q. What was her condition T 
A. She had a broken collar bone and a broken right shoulder 
blade and two broken ribs. She was somewhat in shock at the 
time I sa.w her, but she was able to sit up on the side of the 
bed 
Q. How long did you attend her Y 
A. I attended her for about three months after this initial 
accident and then I attended her again on November 8, 1936. 
Q. Please state what treatment you rendered her or what 
service you rendered her, beginning the first time you sa'v 
her . 
..A.. The right collar bone was broken in about the mid por-
tion with some overlapping along with the socket of the 
shoulder joint broken with the blade of the shoulder-! mean 
the wing of the shoulder blade broken off. I say the wing 
of the shoulder blade; you kno·w the angle that sticks out 
when you bend your shoulders forward. This socket that is 
on the shoulder blade into which the upper bone of the arm 
'vorks in was broken off at the time and we tried to approxi-
mate these fragments of bone as well as we could by adhesive 
strappings and such processes as we could apply to get them 
in the best position we could. 
page 148 ~ Q. How long was she required to stay in the 
bed? 
A. She stayed in bed approximately three weeks. 
Q. How long was she incapacitat'ed T 
A. She was incapacitated for the full three months. 
Q. Will you please state whether or not she has any per-
manent injury as a. result of such injuries as you found when 
yon attended her the first time? 
A. She has a disfigurement of the lower angle of the shoul-
der blade; it protrudes farther than the opposite side, which 
can be easily seen and noticeable when the back is bared. 
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Functionally I don't think she is impaired to any extent worth 
speaking of. 
Q. Has she any permanent injury or disfigurement to her 
collar bone in front f 
A. Very little, if any. 
Q. I 'vant to hand you these pictures-
Thfr. Bremner: If Your Honor please, I understand that 
this lady met with a second accident; it has been whispered 
to me, I don't know what. If these were taken prior to the 
second accident, why, of course, we don't object, but if after, 
we do. I don't know if my information is correct; a note was 
handed me this morning. So I don't want to make a state-
ment that isn't correct. 
page 149 ~ The Court: If there is any question ab9ut it, 
I will let the young lady retire to my office with 
the jury and counsel and the Doctor and let him point out 
on her what he has testified to. 
1\{r. Bremner: I ''rould object to that also, unless the con-
dition now is the same as it was after the first accident. In 
other words, my information may be wrong and if they know 
and will tell me-if she hasn't met with any other accident 
since this one, I will withdra'v the objection, but if she has 
met with another accident I object to her even-I mea.n a 
view of her shoulder wouldn't be proper. 
1\fr. Evans: If Your Honor please, the testimony of Dr. 
Tucker himself as we will proceed will show that JM:iss May-
nard subsequent to the time she was first injured or injured 
in this accident slipped on some wet leaves and rebroke the 
collar bone where it had not completely joined together and 
that Dr. Tucker began to treat her for that. We can bring 
an that out. He 'vas tho same doctor. That had, as I under-
stand-and he can tell, of course-nothing to do 
page 150 r with the condition of Miss Maynard's back or 
shoulder blade. 
Q. Am I correct in that, Doctor? 
A. Yes, that is correct. 
Bv the Court: 
., Q. That had nothing to do with what is disclosed in these 
pictures? 
A. I haven't seen the pictures. 
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Mr. Bremner: I qbject to the pic.tur~s. 
Mr. Evans: Then I have no alternative but do what I have 
been trying not to do and that is a.sk. the Court to permit Dr. 
Tucker to explain his testimony by showing Miss Maynard's 
back to the jury in private. 
Mr. Bremner: I don't wan~ the young lady to have to go 
through that. I didn't mean that and I hope I appeared not 
to be too technical, but I have a, certain duty to perform. If 
the.· Court would permit me to ask Dr. Tucker one or two 
qu,~stions l lll_ay withdraw my objection. In othe:r; words, I 
don't 'vant to be technical about the inj-uries. If the.y were 
re.ce.ived from this accident, I have no objection to it whether 
the.y hurt or help, but if they weren't I have and at this time 
· I think I ought to be permitted to asl{ him a few 
page 151 ~ questions about that. , 
The Court: Questions bearing on what the pic-
tures showY · 
Mr. Bremner: Yes. 
The Court: Go ahead. 
By Mr. Bremner: 
Q. Dr. Tucker, what do you mean by-I am referring to a 
report of this that doesn't seem to be dated~ I will hand it to 
you-
The Court; This is on an objection purely to the pictures. 
Yo~ are not going into the whole. thing of the cross examina-
tion. 
Jtr. :Sremner: No! I think in fairness to Dr. Tucker I 
tWnk I shol:Jld show him all he said. 
Q~ r h~d you a report which appears to be a report from 
you. 
A. That is right. 
Q. Now have you the date of that report in your original 
papers? It doesn't appear on this. 
A. 1\1:arch 12, 1937, I think it is. 
Q. About halfway down the report you see these terms--
and I am questioning you in relation to this picture; I 'viii 
question you later about the other part of it, if I see :fit-
.it says: "l saw· JVIiss Maynard last on September 4th, at 
which time she had a full range of motion in the 
page 152 ~ shoulder and the collar bone was satisfactorily 
healed with an excellent cosmetic result, and the 
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only dis.figurmnent that could be detennined was somewhat 
of a flare outward of the shoulder blade which I couldn't 
tell whether this was the result of her injury or the posture 
which she had maintained throughout her treatment.'' Now 
what did you mean "'Yith an excellent cos1netic result"? 
A. I was referring to her collar bone there. I think that 
says the collar bone was united firmly ,vith an excellent cos-
metic result and that there was a flare of the shoulder blade 
which I couldu 't say definitely whether it ·was the posture 
which she maintained during her imn1obilization of her frac-
ture or whether it was because of the fracture. 
Q. I am not trying to be technical. I really don't kno'v what 
you mean by good cosmetic result. I don't know what the 
word-I know what cosmetic means, but I don't kno'v what 
it means here. 
A. Looks. 
Q. N o'v do you know when these. pictures were taken? 
A. No, sir. 
~Ir. Evans: They were taken just two days ago; October 
lOth, I believe. 
Bv Mr. Bremner: 
., Q. When is the last time ·you saw the lady? 
A. I saw her yesterday. 
page 153 ~ Q. VV ill, I will hand you this picture and if you 
say that is a fair showing of her condition, then 
I will withdraw my objection. 
A. Yes. 
~fr. Bremner: I withdraw my objection. 
~Ir. Evans: I offer tl1e three pictures in evidence and ask 
that they be n1arked as exhibits. 
Note : Filed and 1narked Exhibits· Nos. 3, 4, 5. 
page 154, 155 and 156 r Exhibits NOS. 3, 4, 5-See MS. 
page 157 } By ~Ir. Evans : 
Q. Dr. Tucker, Exhibit No. 5 which shows a 
rear vie'v sho,vs an extension of the right back side of 1\ifiss 
Ma.ynard's body. Just state to the jury exactly what that 
is and why it is. 
A. The lower angle of that shoulder blade is flared because 
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the collar bone is shortened, is somewhat overlapped in front, 
as you will see fron1 that other vie,v; causing a drawing 
in of the shoulder and therefore a flaring of the shoulder 
blade. That is the only reason I can account for it now that 
she has been out of strapping long enough to assume a posture 
that is quite normal. 
(~. In your opinion will that condition of Miss Maynard's 
right shoulder blade as represented in Exhibits Nos. 3 and 5 
be permanent or ten1porary' 
.A. I think what she has now is a permanent 
page 158 r condition. ' 
. Q. Now Exhibit No. 4, showing a front view, 
reflects an ex~ension there on her right collar bone-upper 
side, I believe. Please state what that is and why that con-
dition exists. 
A. That is a result of the break there, a partial.overlapping 
of the fragments, and the bump that usually comes from the 
glue that cements the bones together. 
Q. "\Vill that condition of Miss Maynard's body as reflec.ted 
in that picture be temporary or permanent, in your opinion Y 
.A. I think it is permanent. 
Q. After you had treated her, beginning July 30, 1936, did 
you discharge her three months later from your treatment T 
A. Yes, sir. 
Q .•. Now after that time did she come back to you¥ 
A. Yes, sir. 
Q. When? 
A. November 8th. 
Q. Now 'vhat was her condition when she came back to 
you? 
A. She had broken her right collar bone in the same position 
that it was· broken before. 
Q. Was that ~ollar bone where it had broken before com-
pletely healed or was it still weak at the broken point on the 
8th of November or 7th of November or whenever it was she 
had that second break T 
page 159 r .A. It was evidently weak. I thought it had 
united strong enough for her to use it and she 
did use it from the time I discharged her until November 8th, 
but, as I stated, in approximating my fragments of bones, 
those that were' broken in the original injury, I couldn't get 
the two ends of the collar bone firmly together on account of 
a shoulder injury and also her shoulder blade and they over-
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ments that overlapped in that manner and when she fell on 
her shoulder, running through the woods on some slippery 
leaves, the collar bone naturally broke in the same position 
as it broke before; the amount of union she had wasn't strong 
enough to hold it so firmly in that position that it might break 
some other place, but it broke exactly where it was united. 
Q. Now in your opinion would the break which occurred on 
the 8th of November, 1936, have occurred if her collar bone 
had not been broken in this accident of July 29, 1936 Y 
Mr. Bremner: If Your Honor please, we object to that be-
cause necessarily before the question could be proper all the 
facts and circumstances surrounding her fall should be in-
cluded in the. question. 
The Court: Objection sustained. 
page 160 r By Mr. Evans: 
Q. Did she give you the history of the facts 
concer,ning this second break Y 
A. Yes. 
Mr. Bremner: We object. 
The Court: Objection sustained. 
Mr. Evans: You object to him stating what the history 
was she gave? 
~fr. Bremner: Yes. 
The Court: The history alone ca.nnot be a foundation for 
his giving an opinion. The doctor will be allowed to state 
the manner in. which the bones overlapped and that they were_ 
weaker than they were previously and didn't get a com-
plete union, but I cannot let him go into his opinion as to 
whether it would break easier or not. 
By 1\!Ir: Evans : 
Q. Now were there any other injuries sustained by her on 
November 8th than the break in this weakened point in this 
collar bone? 
A. No. 
Q. There were no injuries to her shoulder blade at that 
time? 
A. No. 
Q. Then would you or not say that these pictures reflect 
the same result as would have been the case if 
page 161 r she had not had this second injury on November 
8, 19367 
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A. I think it is the same. I am quite sure I got the collar 
bone just where it was-in the same position it was before 
it was broken the second time. 
Q. Now just state in a little bit more detail and ·with as 
fe\v technicalities as possible what the exact injuries were 
to her shoulder and her shoulder blade. 
1\IIr. Bremner: Now, if Your Ilonor please, I submit that 
is repetition. He went into every bit of that. 
The Court:· He has been over that, but if it is any other 
evidence that he can give in addition to what he has been 
over, he1 can state it. 
By Mr. Evans: 
Q .. vVas there an actual fracture of the shaft of this arm 
or any injury to the socket 1 
A. No, there was no fracture of the upper bone of the arm. 
The complete socket as it joins the shoulder blade \vas broken 
off. 
Q. Now that break was in here (indicating)? 
A. Yes. 
Q. Up here in the shoulder. Then does that mean this 
socket bone .in the shoulder was broken away from the body Y 
- A. Yes. 
' page 162 ~ Q. "'Vas that or not a serious injury? 
A. Serious as far as broken bones go. 
Q. 'rhey go right serious sometimes, don't they f 
1\IIr. Bremner: I sub1nit that is all a matter of argument. 
'rhe Court: Objection sustained. 
By 1\Jir. Evans : 
Q. Was it or not a painful injury? 
A. It was a painful injury, yes. 
Q. Do you kno'Y 'vhether 1\IIiss Maynard did suffer and, 
if so, to what extent¥ 
A. She suffered to the extent that we had to keep her in 
the hospital three "reeks; 've had to give her sedatives, in-
cluding moderate doses of morphine, to quiet her in the first 
stages of the fracture. It was uncomfortable lying in bed 
in the one position in which she had to lie ; she couldn't turn 
over. Her arm ·was strapped close to her shoulder and the 
shoulder was strapped back as far as we could possibly strap 
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it, and the sum total of that fracture was very uncomfortable 
and very painful at times. 
Q. What was the total amount of your charges for the 
services you rendered, not including the services for the 
second break? 
A. $75.00. 
page 163 r Q. Do you know whether she was attended by 
. any other physician? 
A. I think the neurosurgical service of the Memorial saw 
her 'vhen she was first carried in; Dr. Coleman's service. 
CROSS EXA~fiNATION. 
By Mr. Bremner: 
Q. Now, Doctor, I understood you to say that the pictures 
show to the jury practically the same condition that existed 
after you had discharged her some time in September; is that 
correct? 
A. Yes. 
Q. You had discharged her in September, had you not? 
A. Yes, sir. 
Q. What date in September had you discharged her? 
A. I think the last of September along about the 19th or 
some time in the 20th. 
Q. I believe you said that she functionally is not impaired ; 
is that right 1 
A. That is right. 
Q. You mean by that that as far as the use of her arm and 
shoulder and so on is concerned that she doesn't suffer from 
that at this time? 
A. Yes. 
Q. And \vill not suffer? 
A. Yes. , 
page 164 ~ Q. So it comes down to a point, as far as any· 
injury in the future is concerned, it comes to a 
question of, as you call it in your report, a cosmetic deformity; 
is that right? 
A. That is rig·ht. 
Q. And that cos1netic deformity does not interfere at all 
with the function: is that true? 
- A. That is right. 
Q. Having said that these pictures show \Vl1at the deformity 
was in effect \vhen you had her discharged in September and 
prior to her accident on November 8th, do you agree with 
what you said in your report no\V; namely, "I believe her 
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disability will be intangible and her cosmetic deformity very 
slig·ht when the muscles of the shoulder r~gain their normal 
contour after being wasted away from lack· of use during 
the time she was under treatment"Y Do you still ag:ree with 
that? 
A. No, I will have to have a little reservation there be-
' cause I do think the shoulder blade does flare more than the 
opposite side and there is certainly a bump on her collar bone 
in front 'vhich is permanent. 
Q. That report was made in 1\{arch, wasn't itY 
A. I think so. 
Q. ·You say it was the same as when you dis-
page 165 ~ charged her in Septen1ber, don't you? 
A. Yes, I think it was. lVIay I say from No-
vember, you see, until the time I wrote that report it was 
strapped up again and I didn't have a chance to view her 
afterwards up until today or yesterday and when I wrote 
that it was after her second accident and I said perhaps her 
cosmetic results will be intangible after she gains the strength 
of her muscles and they develop and maybe this will not 
~ show. 
Q~ It is no criticisn1 of you, Doctor. I wanted to get at 
what these terms meant. You said in your report: ''I saw 
Miss 1\faynard last on September 4th.'' Was that when you 
discharged her? 
A. I am a little bit in error. I don't know when that letter 
·was written. 
Q. The date isn't on it. Is that your signaturef 
A. Yes, but there is a first page to this let~er. 
Mr. 1Evans: vVould you mind letting us see it? 
Mr. Bremner: I handed it to Mr. Rooke because I asked 
him about it. I havev. 't the other part. 
Mr. Evans: Upon examining this statement I notice at 
the top of the page it begins 'vith the numeral 2, which or-
dinarily means page 2; I don't know what it means 
page 166 ~ on here, and in addition it doesn't have any date 
on it. I think it is rather unfair to the doctor to 
use a part of a statement, if it is such, and not give him the 
date. · 
Mr. Bremner: Now, if Your Honor please, I don't think 
he ought to say it is unfair-
The Court: No. I will let the doctor look at it and he can 
possibly explain it. 
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tion, I think. If I recall correctly, the doctor attended-! 
think it was Mr. Cottle. 
The Witness: Yes. 
Mr. Bremner: .And the second page there was relative to 
l\Hss J\.faynard. 
The Witness: That is right. 
lvir. Bremner: Isn't that the way it happened Y 
The Witness : Yes. 
1\fr. Evans : What is the date 7 
Mr. Bremner: He said in March. I asked him the date at 
first. 
The Witness : I said I thought it was in March, but I am 
not positive. My copy of it is in Cottle's record. 
By l\{r. Bremner: 
Q. Of course, it would be. You reported on 
page 167 ~ both at one time 1 , 
.A.. Yes, and I haven't got a copy of it here. 
Q. But that part which you have in your hand is signed 
by· you and the top of it shows it does relate to the plaintiff 
1\.'Iiss 1\IIaynard, doesn't it? 
A. It says in here: ''I saw l\fiss Maynard last on Septem-
ber· 4th." So' it must have been sometime in September this 
letter was dated, between the time that I wrote it and the 
time she was discharged, because I saw her on September 
19th when I discharged her or about that ti.me. So it must 
havP. bP.en September and I am in error to say this is in 
March. ' 
Q. I. don't kno'v myself. I just asked you. I don't know · 
anything about photography, but doesn't the way a camera 
is held and the certain way the light is reflected on an ob-
ject make it appear black or lighter, according to the way the 
camera is held; isn't that true? 
A. I am not a photographer, either, and I wouldn't like to 
say, but I think it does. I really think-
. 1\fr. Evans: If Your Honor please-
The Court: The doctor isn't an expert on photography. If 
he is. I will let him answer it; if he isn't, he can't answer it 
· any more than any other witness. 
page 168 } Mr. Evans: I would like to say further if there 
is any question to be raised by the defendant as to 
thP. accuracy of those photographs, Miss Maynard is here and 
can submit to such examination as is proper. ' 
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Mr. Bremner: I don't think it is fair to say that. Anyone 
can see that and when you first glance at it-
The Court : When you arg·ue the case to the jury you can 
argue that. The doctor says he is not an expert on pho-
tography. 
Witness stood aside. 
page 169 ~ DR,. E. G. GRANTHANI, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXANIINATION. 
By Nir. Evans : 
Q. Doctor, please ~ta~e your· name,. 
A. E. G. Grantham. 
Q. "\Vhere is your office? 
A. Memorial Hospital. · 
Q. Are you in some particular department of the hospi-
tal! 
A. Department of neurological surgery. 
Q. Were you in that department on July 30, 1936¥ 
A. I 'vas. 
Q. Did you or not attend Miss 1\{aynard, the plaintiff in 
this case, this young lady Y 
A. I did. . 
Q. vVhen did you first see her f 
A. I saw her the night that she was brought in, immediately 
after she was brought in the hospital. 
Q. Did you make a cliag11osis of her condition 1 
A. I did. 
Q. What diagnosis did yo11 n1ake? 
A. !At that time I diag11osed it as cerebral con-
page 170 ~ cussion and fracture of the clavicle. 
sequent one 1 
Q. Did you make any other .diagnosis, any sub-
A. After we took X-rays we found her ·to have also a frac-
ture of the scapula on the same side. 
Q. Fracture of the scapula Y 
A. Yes. 
Q. 'What is that' 
A. That is what is known as the shoulder blade. 
Q. What is the clavicle~ 
A. The collar bone. 
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Q . .And you said she had 'vhat other injuries¥ 
A. Cerebral concussion. 
Q. Now what is a cerebral concussion¥ 
A. That means an injury to the brain. Any person knocked 
unconscious has a concussion. It is a clinical diagnosis; it 
doesn't necessarily mean exactly the extent of the injury to 
the brain, but usually a patient that has a cerebral concussion 
is not knocked unconscious for longer than thirty minutes. 
Q. And did you at that time have anything to do with 
this fractured part of her shoulder in this area or was your 
department's activities confined to the injur~ to her headY 
A. It was entirely confined to the injury to her head, al-
though we had charge of her at the time and had 
page 171 ~ to call in the ones who did treat her. 
Q. You called in what doctors~ 
A. Dr. Tucker, of the department of orthopedic surgery. 
CR.OSS EXAMINATION. 
By Mr. Bremner: 
Q. She ren1ained in the hospital ten days, didn't she? 
A. That is right. · 
Q. And when she left, other than the shoulder injury, you 
didn't attach any significance to the concussion that you have 
described, did you i 
A. She had made a very good 1'ecovery as far as her head 
was concerned. She had no neurological findings at all at 
the time of departure that would signify any permanent in-
jury to the brain~ 
Q. So ten days after the injury you could find nothing that 
'vould indicate any permanent injury to the brain at all; isn't 
that correct f 
A. That is correct. 
'Vitness stood aside. 
page 172 ~ :MISS ~IARCELLE DENISE 1\IAYNAR.D, 
the plaintiff, introduced in her own behalf, being 
first duly sworn, testified as follows : 
DIRECT EXAl\IINATION. 
Bv J\ti r. Evans : 
"'Q. State your full name, please . 
.A. Marcelle Denise J\tiaynard. 
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Q. "\Vhere do you live? 
A. 105 York Street, Richmond, Virginia. 
Q. How old are you 1 
A. Nineteen. 
Q. On July 29, 1936, what was your age? 
A. Seventeen. 
Q. Did you work at that time~ 
A. No, I went to school. 
Q. Where did you attend school Y 
A. John Marshall. 
Q. On July 29, 1936, on the evening of that date, 'vere you 
a member of the group that went out to the Wigwam 7 
A. I was. · 
Q. How did you happen to be with the group that went 
there that night, ~Iiss Maynard? · 
page 173 ~ A. J\IIr. Cottle called me the day before for a 
date on the evening· of the 29th of July and I gave 
it to him and the next evening he called and said he would 
be by about nine o'clock. Then he called me again and said 
he would be by later on because we were g·oing with another 
couple. So he called for me about ten or quarter after. 
Q. Now, :1\:fiss Maynard, did you know when Mr. Cottle 
asked you for that eng·agement that it was intended that a 
.group of you should go up to the Wigwam? 
A. No, sir. · 
Q. When you gave him· the engagement did you know it 
would be anybody else but you and Mr. CottleY 
A. No. 
Q. Did you know 1\{r. ,John L. Yorke, the defendant in this 
case, prior to that night 7 
A. No, sir. 
Q. Where did you first meet Mr. Yorke? 
A. I met him in his car in front of my house. 
Q. Had you ever seen his automobile before 1 
A. No, sir. 
Q. Had you ever seen Mr. Yorke before Y 
A. No, .sir. 
Q. Did you kno'v :1\Hss Mason prior to that night' 
A. No, sir. 
Q. Did you know either Miss Kilby or Mr. Lutz 
page 174 ~ before that nightY 
A. No, sir. 
Q. When they came to your home who came in to get you f 
A. Mr. Cottle. 
Q. He took you out to the car? 
, 
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A. Yes, sir. 
Q. And introduced you to Miss 1'Iason and Mr. YorkeY 
A. Yes, sir. 
Q. And that, you say, was the :first time you h~d ever seen 
Mr. Yorke's car? 
A. ·Yes, sir. . 
Q. Did you know before then what kind of automobile he 
had? 
A. No, sir. 
Q. When was the first time that you knew that the group 
intended to g·o up to the Wigwam? 
A. After I had gotten in the car. 
Q. And who told you? 
A. I can't remember, but it was told to me by somebody in 
the car. 
Q. Was the car in motion when they told you they were 
planning· to go up to the Wigwam? 
A. I think we had turned the corner. 
Q. And were on your way? 
A. Yes. 
Q. Did you go directly to the Wigwam from 
page 175 ~ your home or go somewhere else first Y 
A. We drove up Garland Avenue and then out 
to Chamberlayne and Overbrook Road-I mean Chamber-
layne and Brookland Park Boulevard and Mr. Yorke got out 
to tell another couple, whom I hadn't met, to follow us. 
Q. They were in another car? 
A. Yes. 
Q. And that couple turned out to be whom Y 
A. Mr. Lutz and ~iiss Kilbv. 
Q. Then you went from the~e on up to the Wigwam? 
A. Yes, sir. 
Q. Did anybody in the car in which you were riding drink 
any intoxicating liquors of any kind from the time you got 
into that. car until the time you got up to the Wigwam Y 
A. No, sir. 
Q. Did you know that there were intoxicating liquors in 
the Yorke automobile while you were riding from your home 
to the Wigwam T 
A. No, sir, I didn't know it until after I had gotten into 
the Wigwam. 
Q. What was your first knowledge there were intoxicating 
liquors with anybody in that group Y 
A. 1\fr. Yorke put the bottle on the table in our booth after· 
we got in there. 
132 Supreme Court of Appeals of Virginia 
Miss 1Vlarcelle Denise Maynard. 
Q. Were any drinks poured¥ 
page 176 ~ A. Yes, there were highballs for each of us 
mixed. 
Q. Did you drink yours? 
. A. No; I don't drink, but I did taste it. I took several 
saps. 
Q. Is that the maximum quantity of intoxicants which you 
took that night? 
A. That was the maximum. 
Q. A sip? 
A. Several sips ; two or three. 
Q. How much of the drink would you say you consumed¥ 
A. Oh, my sips didn't equal to one swallow. 
Q. The drink \vas a ginger ale hig·hball? 
A. Yes. 
Q. vVith ice, ginger ale and whisky in the glass? 
A. Yes. 
Q. Was that the same thing that the others had? 
A.. ·Yes, sir. 
Q. Who poured them Y 
A. ~Ir. Yorke fixed the highballs. 
Q. Miss Maynard, how long did you all remain at the Wig-
wam? 
A. An hour and a half or two hours. 
Q. \Vhat were you doing there during that period~ 
A. vV ell, the others had their highballs and we all-\Ve 
didn't do that rig·ht at once; take a sip or two and dance and 
come back to the table and dance again. 
page 177 ~ Q. How many drinks did you see Mr. Yorke 
take? 
A. I saw him take his highball and then when he met this 
other crowd in the booth back of us they came over to our 
table and were drinking beer and 1\fr. Yorke offered them 
a drink and \vhen they took a drink out of our bottle I think 
Mr. Yorke took one drink with them to the best of my knowl-
edge. 
Q. Then you saw him take two drinks during the evening 7 
A. Yes. 
· Q. Now, 1\Hss J\:faynard, \vhen you left the Wigwam did you 
know where you were going? . 
A. No, sir. 
Q. \Vhat time did you leave there~ 
A. About hvelve-thirty. 
Q. Why did you leave at that time? 
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.A. Well, the place was closing up-well, it was time to go 
home. 
Q. \Vhere did you expect to go from there? 
.A. Well, the route we took I was under the impression we 
were taking l\Hss l\iason home because I Imew she lived in 
Highland Park and that was on the route to Highland Park. 
Q. When did you first learn they weren't taking you home 
or, at least, taking her home~ 
.A. When we 'vere traveling down North Road 
page 178 ~ and that intersected Laburnum Road and Mr. 
Yorke stopped and backed, said he had missed 
the road, and it was then-that was the first I had heard of 
going to get a barbecue and then after I knew ':ve were go-
ing· for a barbecue ~Ir. Yorke said that was a short cut he 
knew to 1fechanicsvi1le. 
Q. Now did they say they were going over to 1\{ecllanics-
villc to get a barbecue-that is something to eat, isn't it~ 
.A. Yes. 
Q. -or going over there to get something more to' drink? 
~Ir. Bren1ner: We object to that, if Your Honor please. 
That is leading. 
The ·Court: Objection sustained. 
By !fr. Evans: 
Q. Did anybody say that you were going over to 1\'[echanics-. 
ville to g·et anything· to drink? 
A. No, sir, wasn't anything said about drinks after we left 
the Wigwam or before. 
Q. When you left the \Vigwam what route did J\,Ir. Yorke 
take? 
A. Ife came clown the vVashington higl1way and at Royall's 
filling station he turned left down Norwood Road and turned 
right on Chamber layne, then again left at North Road-that 
is, where the fire engine house and school is-and he continued 
down North R.oad and it was then I thought 've were going 
to Highland Park to take l\fiss l\Iason Iiome and he backed 
and it was then I learned we were going to Me-
page 179 ~ chanicsville through this short cut, a road I had 
never seen before, but 1\{r. Yorke said it 'vas a 
short cut; we were going to get a barbecue at l\1~echanicsville. 
Q. Had you ever been on the Second Street Road before 
that night? · 
A. No, sir; I had the lower portion of it 'vhich is in Barton 
Heights, but not over that part of it. · 
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Q. Had you ever been over that portion of Second Street 
Road which runs from Norwood Avenue to the Scott prop-
erty? 
A. No, sir. 
Q. Now 'vas anybody following you on the way? 
A. :Nir. Lutz was following us in his car and Miss Kilby 
was with him. 
Q. Was there any conversation of any kind between Mr. 
Yorke and 1\tir. Lutz at the time vou said 1\tir. Yorke backed 
up or didn't take the road he wanted to take, when he failed 
to take the road-
Mr. Bremner: Did she testify about Yorke backing upY 
The Witness: Yes. 
Mr. Bremner: No objection. 
A. 1\{r. Yorke did say something to 1\Ir. Lutz, but what it 
was I don't remember. 
Q. Ho'v many times did ~Ir. Yorke stop his car 
pag·e 180 ~ from the time he left the Wigwam until the time 
the accident happened, not including· that stop 1 
A. He stopped two times; once at Royall's filling station 
and the other time at Laburnum Road where he backed back. 
Q. Did he or not 1nake any stop at the fire engine house? 
A. No, sir. He took that curve slowly to see if Mr. Lutz 
was following us, but he didn't come to a stop. 
Q. Now how did lVIr. Yorke drive his automobile from the 
time he left the Wig·wam until the time that he backed up at 
this Laburnum Avenue intersection 1 
A. He drove very well, considering· 1\ir. Lutz who was fol-
lowing him, and there \Vas no cause for alarm. 
Q. How did he d1;ive along this short intersecting road that · 
ran into Second Street Road? 
A. He drove the same way. 
· Q. After he got on Second Street Road how did he drive? 
A. Well, he g-radually began to pull off and there was a 
gradual gain of speed along Second Street Road. 
Q. Did you say anything to Mr. Yorke ·while he was· driv-
ing along Second Street Road before this accident happened f 
A. I did. 
Q. "That did you say to him 7 
A. It was the curve before the curve that the accident hap-
pened I said: '',Johnnie, please don't, drive so fast." 
Q. Did he say anything to you? 
page 181 ~ .A; No, I didn't get' any answer. 
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Q. Did he or not reduce the speedY 
A. No. 
Q. What happened then? 
A. Well, we were going so fast I looked for an answer from 
Mr. Yorke- . 
Q. You looked for an answer Y ·
A. Yes. or some way that he heard my protest and he was 
looking at Miss Mason, laughing, and it just seemed like it 
was just a second after I made my protest that the tires were 
screeching and I saw he had lost control of the car and it 
was then I lost consciousness. I must have fainted; I don't 
remember the car turning over. 
Q. Did you drive a car at that time 7 
A. Yes, sir. 
Q. How fast was Mr. Yorke going when you made your 
protest? . 
A. He was going· between 50 and 55 miles an hour. 
Q. How fast was he going when you realized from what 
you have h~stified that he was losing control of the carY' 
A. How fast was he going then' Q. Yes. - · 
A. About the same speed. It was about 50 or 55; might 
have been faster because we had just come from the hill and, 
of course, the car lost a little speed coming up the hill and 
at the top of the hill he was just going faster. 
page 182 ~ At the time of the accident he was just going 
faster than ever. 
Q. Now: was this turn on which you made your protest a 
right turn for the direction in which you were going or a left 
turn? 
.A. It was a right turn. 
Q. And on wluit kind of,a turn did he lose controlt 
A. That 'vas also a right turn. 
Q. Is the rig·ht turn at which you made your protest on or 
above the bro'v of the hill? 
Mr. Bremner: Now. if Your Honor please, we object. She 
didn't say orig·inally it was on a curve. :She said she made a 
protest and within a second it happened. 
The Court: Prior to that tin:ie she said it '\\ .. as a curve. 
Objection overruled. 
Mr. Bremner: When she spoke about making the protest 
'vithin a second it happened. · 
The Court: Previously she mentioned it. 
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By Mr. Evans : 
Q. In order that there may be no doubt about it, when you 
made your protest were you on a straight road or were you 
on a curve? 
A. I ·was on a curve g-oing right for the direction we were 
going; the curve before the curve where we had 
page 183 ~ the accident. 
Q. l\Hss :1\'Iaynard, were you under the influencH 
of intoxicants that night¥ 
A. I was not. 
Q. Have you ever been under the influence of intoxicants 7 
Mr. Bremner: vVe object. 
The Court: Objection sustained. She stated she wasn't 
at that time and any other time is not relevant. 
By M~r. Evans: 
· Q. Was ~:fr. Yorke under the influence of intoxicants 1 
A.· No. sir. 
Q. was anybody in the automobile in which you were rid-
ing under the influence of intoxicants that night 1 
A. No, sir. 
Q. Miss ~{aynard, what injuries did you sustain that nightY· 
A. I had a concussion of the brain, broken collar bone, 
crushed shoulder socket and a broken shoulder blade in sev-
eral places and two broken ribs, also I have a scar on my hip 
from a cut and my knees were skinned and my legs 'vere 
scratched and my chin was scratched and bruises on my el-
bows and fingers. 
Q. These pictures which have been introduced as Exhibits · 
3, 4 and 5 were taken of you¥ I don't suppose it is any doubt 
about that. 
pag·e 184 ~ A. Yes, sir. . 
Q. "When were they taken? 
A. IJ1hey were taken last Saturday. 
Q. Do those pictures accurately show the condition of the 
bones that are involved in your right collar bone and your 
right shoulder blade 1 
· A. They certainly do. In fact, this picture-these two 
don't even show up my shoulder blade as much as it really is. 
Q. v\Tbich two are they 1 
A. These two. 
Q. Marked Exhibits No. 5 and No. 3f 
A. Yes. 
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Q. Just state to the Court and jury in what way they don't 
show as much as it is. 
A. In this picture I have both arms in the same position. 
I have my arms in my lap and don't have any 'veig-ht on this 
shoulder, I had them resting in my lap, and when I stand 
with my arms hanging· to the side my shoulder blade pro-
trudes much farther. I am in a resting- position here. 
Q. If you take off that little jacket, would it. be possible to 
see itT Please· take it off and show what it does show. 
J\fr. Bremner: I thought I agTeed to the pictures to save 
any embarrassment to the young lady. 
pag-e 185 ~ The Court: Is objection interposed now to the 
pictures~ 
J\!Ir. Bremner: I haven't interposed any objection. I 
ag-reed to thP. introduction of the pictures on the statement 
of ~fr. Evans that he didn't 'vant to embarrass his client and 
I withdrew the objection. · 
The Court: I didn't lrnow what 1\fr. Evans had in mind 
that mig·ht embarrass his client by retiring and having the 
lady to further disrobe, which the Court would have per-
mitted if asked, but that statement was n1ade as recited by 
Nir. Bremner. 
lVIr. Evans: 1\fy reason for having- the pictures n1ade and 
for introducing then1 here was to try to avoid the necessity 
of having :Niiss J.\:Iaynard disrobe for the necessary amount 
of her bod)r to show these things. I don't suppose it is em-
barrasE;ing to 1\.fiss 1\'Iaynard to shnw through her sweater 
the condition of her shoulder blade. I don't think it takes 
mu.ch for the jury to see it and tJ1at is why I made that state-
ment. 
Q. Ho'v long were you in bed 1 
A. I was in heel a bout five weeks. 
page 186 ~ Q. Please state whether or not your injuries 
were painful. · 
A. V\7 ell, I suffered intense pain for about nine weeks with 
my shoulder. Of course, it was in the hot weather, the hot-
test part of the su1nmer, and I was bound from 1ny neck to 
my waist in this adhesive cast and I "Tas strapped in a very 
uncomfortable position and had to lie flat on 1ny back for 
two weeks without moving. Of course, I got heat bumps fron1 
not getting· any air to my skin under the cast and the adhe-
sive, and the 1nedicine that was used infected my back. That 
caused me to have a good many sores on ~y back and scratches 
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from the accident and I have scars on my back now from 
those places, and I lost s9me work from school. I still suffer. 
In fact, I heard Dr. Tucker a little while ago state he didn't 
think. I would have any pain from this shoulder. I hav~ been. 
in pain all the time in this court this morning. 
Q. What kind of pain' 
A. Well, all down from here down to my waist, on this side 
of my shoulder, on this side of my back. If I stay in a cer-
tain position for any length of time, it throbs and aches, and 
in damp weather I usually have to take aspirin to kill the pain 
that I do suffer with my. shoulder. 
Q. Did you ever have any pain of that kind before this ac-
cident! 
A. No, sir. 
page 187 ~ Q. Now you have a hospital bill from the Me-
morial Hospital, have you not Y 
A. Yes, sir. 
Q. Is this the bill you received¥ 
A. Yes, sir. 
Note =· 1Filed and marked Exhibit No. 6. 
' 
page 188 ~ EXHIBIT NO. 6. 
Richmond, Va. Oct. 12, 1937 
BILL PAYABLE WHEN PRESENTED. 
Miss 1\!Iarcelle D. 1\'Iavnarcl 
105 West York St. · 
HOSPITALS 
The Dooley Hospital 
The Memorial Hospital 
The Saint Philip 
Hospital 
To THE MEDICAL COLLEGE OF VIRGIN!A, HOSPI-
TAL DIVISION Dr. 
Services To · Self 
R001t1: AND BOARD 
10 Days From July 30 to Aug 9@ 3.75 37.50 
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PRIVATE NURSES BOARD 
. . . . Days . ~ . . . . From . . . . . . to . . . . . . @ 
PRIVATE NURSES BOARD 
.... Nights .... From ...... to ...... @ 
Prescriptions 
Delivery Room Service 
Routine Laboratory 
Emergency Room Service 
Operating Room Service 






THIS BILL DOES NOT INCLUDE THE PHYSICIAN'S 
OR SURGEON'S FEE. 
page 189} CROSS EXAMINATION. 
By ~fr. Bremner: 
Q. Yon were in the hospital ten days? 
A. Yes, sir. 
Q. And went from there to your home t 
A. Yes, sir. 
Q. Now 1\f.r. Cottle was riding in the rumble seat with you 
on this particular night? 
A. He certainly was. 
Q. Is he here today? 
A. He is in town; he isn't in this building. 
Q. Has he been to court today? 
A. No, sir. 
Q. Do you know where he can be reached? 
A. He can be reached at the home of his aunt, I suppose. 
Q. What address is that? . 
A. I couldn't tell you. 
Q. You mean you don't know where he lives? 
page 190 ~ A. No, sir. 
Q. Do you know the name of his aunt: 
A. Mrs. Painter. 
Q. Do you know where she lives? 
A. I just told you I didn't know. 
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Q. Now have you seen him in the last two months? 
A. No, sir, I haven't. 
Q. Have you seen him since the time his case was tried the 
last day of I\1:arch and first day of April~ 
A. No, sir ; he went back to his home town, I think. 
Q. I believe you said at the other trial-either Mr. Cottle's 
trial or Miss Mason's trial, that Miss Mason mixed the drinks 
when you first went in. Th~t is correct, isn't it? 
A. I did make that statement, but as soon as I got off the 
·stand I remembered differently and I went to I\:Ir. Evans and 
I\{r. Rooke and told them and I offered to go back on the stand 
and right that statement. 
Q. 1\'Ir. Yorke was the mixer, was he 1 
A. Yes, sir. 
Q. And you were dancing, I take it, from time to time with 
different members of the party, 'vete you? 
A. Yes, sir. 
Q. What kind of music was being· furnished; a machine that 
played or an orchestra? 
A. It was a nickel machine; you put a nickel 
page 191 ~ in and you g·et the record to play. 
Q. I don't suppose everybody in the crowd 
danced at the same time every time, did they Y 
A. Well, we swapped partners. 
Q. You don't know whether N[r. Yorke or I\1:r. Cottle or 
Mr. Lutz 'vhen they 'veren't on the floor whether they were 
drinking or not, do you~ 
A. vVell, I think every time the dance started that we all 
did dance; they changed partners. I danced with I\{r. Yorke 
some and we all got out on the floor and I thoug·ht 've 'vere 
all on the floor at the same tin1e dancing. 
Q. You didn't sec any liquor carried out of there, did you? 
A. No, sir. 
Q. There was nobody else in the building unless. the pro-
prietor or the manag·er who could take that liquor except your 
party, was it? IJ?- other words, your party was the last party 
to leave, wasn't It? 
A. I don't know. 
Q. Did you see lVIr. Lutz carry any liquor in there? 
A. No, I didn't. I didn't see him have any. 
Q. Did you see him carry any out~ 
A. No, sir. , 
Q. Did you see any liquor down on the seat by him where 
he was seated? 
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.A. He 'vas sitting· in the seat opposite me and I couldn't 
say. 
page 192 } Q. The radio was playing, was it not? 
A. It was. 
Q. And the windows were down in the doors of the cary· 
A. Yes, sir. 
Q. Now l1ave you been over this road from the Wigwam-
or, rather, from the intersection of Norwood Avenue and U. 
S. Highway No. 1 since the night of the accident up to the 
present time? 
A. Which 'vay did you say~ 
Q. From Norwood Avenue and Route No. 1 to ;Chamber-
layne A venue and through the roads you have described to-
day? 
A. Yes, I have. 
Q. How many times~ 
A. Well, it has been five times since the time of the acci-
dent. 
Q. You have gone through there :five times? 
A. Yes, sir. 
Q. Was 1\Hss 1\fason with you on any occasion? 
A. Yes, 1\fiss Mason was with n1e several times. 
Q. And Niiss Kilby? 
A. Niiss Kilby was with us once. 
Q. Mr. Lutz? 
A: He was-he came out by himself one afternoon after 
we were out there. 
Q. Did he follow through after you all went through? Did 
he follow through that road with you? 
page 193 ~ A. No, sir. He was to meet us at an appointed 
- time ; he was working at the time and he came 
out after we had been out ther;e sometime. 
Q. Did he go over the road then? 
A. Yes, sir, he came over the road we came over. 
Q. Now 'vas he in front of you or behind you when he went 
ovr.r the road or was he with you? 
A. When is .that? 
Q. On this occasion that you have mentioned since the ac-
cident? . 
A. Did he come in front of us? 
Q. I mean 'vas he in the sa.n1e vehicle or driving in front 
or driving behind you all? -
A. I said he came in his own car sometime after we had 
been out there. So he couldn't have been in our car. 
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Q. What I mean is do you know whether or not Mr. Lutz 
has gone over the road since the night of the accidentt 
A. Yes. 
Q. How do you kno'v that Y That is what I am trying to 
get at? 
A. He came over that same route that day. He met us out 
. there. 
Q. ·Had you g·one over the road before he had met you or 
afterwards Y That is what I am trying to get at. 
A. We had gone over it before. 
Q. Where did you all meet him V 
page 194 ~ A. The road going into 1VIr. Scott's home. 
Q. And then how did he come back Y 
A. How did he come out? 
Q. How did he go back from the road at Scott's'? How 
did he go back to the city? 
A. I wasn't noticing when he left. 
Q. How did you all get back? 
A.. I was in a car pointed the other way. 1VIr. Sadler took 
me home. 
Q. You mean the officer who has testified in this casef 
A. Yes. 
Q. When was the officer out there with you 1 
A. When was he out there? 
Q. Yes. 
A. He drove up after we 'vere out there Monday after-
noon. 
Q. You mean just this week t 
A. Yes, sir. 
Q. Yesterday? 
A. Yes. 
Q. Was Mr. Hedrick along· yesterday? 
A. No, sir. 
Q. Was Mr. Lutz along yesterday? 
A. I said he met us yesterday. 
Q. .So it was yesterday. Do you kno'v whether Mr. Lutz 
had gone over the road prior to y:esterday from 
page 195 ~ the night of the accident Y 
A. He said he had. I don't know positive ex-
cept I take his word for it. 
Q. He told you so 1. 
A. Yes. 
Q. Was Miss M·ason there yesterdayt 
.A.. Yes, she was with me. 
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Q. , Who else did Mr. Sadler take out on the 'road; anybody 
but you? 
A. He took Miss Mason home first and then took me home. 
Q. Did you all meet him there or did Mr. Sadler come and 
get you all take you out there? 
A. No. Mr. Rooke and ]\fr. Evans took Miss Mason and I~ 
Q. Did Mr. Sadler do any stepping yesterday? 
A. Stepping 1 
Q. I mean measuring, taking steps from one point to an-
other. 
A. He took some steps, but whether he was counting them 
I don't know. 
Q. If he was walking naturally ·he would, but did he start 
at one point and walk to a different point and take a measure-
. ment? 
A. I 'vasn 't noticing Mr. Sadler. 
Q. Now isn't it a fact that Mr. Sadler took some certain 
measurements yesterday and counted his _steps? 
· · ~1r. Evans: If Your Honor please, she said 
page 196 ~ she wasn't noticing J\tlr. Sadler. 
The Court : She has answered the question, 
said he took some steps, but she didn't notice whether he 
counted them or· not. 
Bv .1\fr. BremnP-r: 
··Q. Did you see him with a tape measure yesterday, a steel 
tape? 
A. No, I dicln 't. 
Q. Was ~fr. Lutz there before 1fr. Sadler left? 
A. Yes. ~:fr. Sadler, I think, pulled the paper out of a 
mail box and was reading it and the others had left before 
he drove up. 
Q. On any of the other four or five occasions that you have 
been thP.re has Mr. Sadler been there on any of the other 
occasions? 
A. No, sil•. 
Q. Has 1\tfr. Lutz? 
A. No, sir, I don't think he has. 
Q. Has ~fiss Mason? 
A. Yes. 
Q. Has 1\tir. Cottle? 
A. I think Mr. Cottle was with us once. 
- l 
Q. Who was with you when you went over the Laburnum 
Avenue road by the station house to Chamberlayne .Avenue 
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or from Chamberlayne Avenue by the station 
page 197 r house out Laburnum Road to Second Street Road~ 
A. Whe was with us when? 
Q. "\Vith you when you took the trip frOin Chamberlayne 
Avenue by the station housc-I believe they call it Claremont 
Avenue-and up North Road and then into Laburnun1 Ave-
nue? "\Vho was with you when you went over that road-T 
don't know whether you 'vent fron1 Laburnum .Avenue to 
Second Street or Second Street to Laburnum Avenue~· 
~Ir. Evans: "\Vhich trip? 
By J\llr. Bremner: 
Q. On the first tin1e you went over it. 
A. That was the road we went over the night of the acci-
dent.· 
Q. I mean when after that. 
A. I went out with 1\tir. Rooke and 1\fiss 1\'Iason. 
Q. How often have you gone over the road that yo.u all now 
say you took the night of the accident? How often since the 
night of the accident have you gone over that road Y 
A. Well, 've went over that same route, identical route we 
took the night of the accident once. 
Q. "\Vho was with you on tha.t occasion t 
A. I said J\!Ir. Rooke and 1\fiss Mason. 
Q. vVas 1\'Ir. Lutz 'vith you Y 
.A. No, sir. 
Q. Mr. Cottle? 
A. I think lVIr. Cottle was. 
pag·e 198 r Q. Didn't you, the plaintiff in this case, Miss 
Mason, who is a plaintiff, and l\{r. Cottle, who is 
a· plaintiff, go over that road, the three of you together, prior 
to the ·Cottle trial here, thP. road you now claim? 
A. I take that statement back. ~Ir. Cottle wasn't with us 
that time because we picked up Miss ~Iason last and it was 
closer to her home over that route. 
0 Q. How long after the accident was it you all went over 
that road? 
.A. Pardon me? 
Q. llow long after the accident was it you 'vent over that 
road for the first time after the accident? 
A. I don't remember. 
Q. You didn't know when you got to the point where the 
accident occurred, did you? I mean if you hadn't been told 
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where the accident occurred you couldn't have found it your-
self, could you? 
A.. \V ell, it was shown to me before I had figured it out, but 
I probably could have figured it out. 
Q. But it ·was shown to you before you discovered it for 
yourself] 
A. Yes. 
Q. And who showed it to you 1 
.A.. I believe ~!iss ~1:ason showed it to me because she had 
been over the road before. 
page 199 ~ Q. J\Hss ~Iason showed it to you and when she 
showed it to you she told you she had been over 
tlw road before; is that correct? 
A. Yes. 
Q. Did she tell you who she went over the road ·with before 
she showed it to you 1 
.A.. I think she went over it with her father. 
(~. Do you know what time she went over the road? 
A. What time of dayf 
Q No : I mean in relation to the accident . 
.A.. No, sir. 
RE-DIRECT EXA~fiNATION. 
By 1\ir. Evans : 
\~. l\{iss :Niaynard, you said you made a protest and you 
said where you made it. Do you know whether or not Mr. 
Yorki! heard you? 
A. H.e should have heard me. We had talked before and 
he had answered me before and I said-made my protest in 
n1ueh louder voice tl1an I had been previously talking. 
Q. You had said so1nething to him before? 
A. Yes. 
Q. And this protest was in a louder voice-
:1\fr. Bremner: That is mere repetiti<?n. 
The Court: Yes, she said that. 
By Mr. Evans: 
Q. vV ere you in the Yorke car 'vhen it w-ent to 
page 200 ~ the A. B. C. sto1~e? 
A. No, sir. 
Q. Did you know when you got in it that it had been to the 
A. B. C. store? 
A. No, sir. 
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Mr. Bremner: We object, if Your Honor please. She said 
she didn '1i know there was any liquor in the car. 
The Court: She has been over that. 
RE-CROSS EXAMINATION. 
By Mr. Bremner: 
Q. The wind was blo·wing right hard that night, wasn't itY 
·A. It was, for the speed of the car. 
Mr. Evans: The plaintiff rests. 
Note : At this point the Court adjourned until 9 :30 o'clock 
tomorrow morning, October 13, 1937. 
October 13, 1938 
page 201 r The Court conyened pursuant to adjournment. 
Mr. Evans: I would like permission to put Miss Maynard 
on for two questions that I neglected to ask yesterday. 
The Court : All right. 
MISS :fi,fAHCELLE DENISE ~IAYNARD, 
being recalled to the stand, testified as follows: 
RE-DIRECT .EXAMINATION. 
Bv Mr. Evans: 
.. Q. Miss ~iaynard, on yesterday you testified that you had 
talked with ~{r. Yorke while he was driving from the Wigwam. 
and prior to your protest. Will you please tell the Court and 
jury whether the top of the car was up or not Y 
A. The top of the car was up. 
Q. How, then, were you able to talk to those in front from 
your position in the rumble seat y 
A. Well, the top of-the back of the top was a flap which 
could be raised and that was up. 
Q. That was open Y 
page 202 r A. Yes. 
Q. Was the flap open or closed when you made 
your protest Y 
A. It was open. 
Witness stood aside. 
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page 203 ~ JOHN S. SLEDD, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By ~Ir. Bremner: 
Q. Mr. Sledd, where do you live? 
A. Hanover County, Mechanicsville. 
Q. You are the son of Mr. John Sledd who lives at the head 
of Mechanicsville Turnpike? 
A. Yes, sir. 
Q. Did you come across the scene of the accident in which 
Miss Maynard and Mr. Yorke were involved on July 29, 1936Y 
A. Yes, sir, I was there the night of the accident. 
Q. Who did you see there 7 I mean what did you do 7 
A. I carried Mr. Yorke over to Mechanicsville. First·I led 
them in the car over to Chamberlayne Av~nue. Do you mean 
start at the first? 
Q. Were any of the injured partie~ in your car? 
A. No, sir. 
Q. What did you do; lead the other car? 
A. Yes, sir. 
Q. I-Io·w far did you lead that car? 
A. I led it over there on Chamberlayne.A venue. 
page 204 r Q. What did you do then? 
· A. I met a city policeman o~ a motor~ycle and 
he led them the rest of the way to the hospital. 
Q. In other words, you led them to the point where the city 
officer 'vas met with the motorcycle and then you went back 
out again? · 
A. Yes, sir. 
Q. When you arrived did you see Mr. Yorke's car? 
A. Yes-, sir. 
Q. Where was it located? 
A. It 'vas headed over to the left of the field and one wheel 
was in·the ditch and one was almost down in the ditch, headed 
out to the field on the left. 
Q. Where were. the rear wheels? 
A. The rear wheels-one up on the bank and one in the 
ditch. 
Q. Is the ditch close at that point to the hard surface of the 
highwayf 
A. Yes, it is right on the side of the road there. 
Q. And the field is right up close to the ditch, isn't it Y 
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A. Yes, sir. 
Q. No'v did you see Mr. Brooke there that night¥ 
A. I saw him there after I 'vent over to Mechanicsville and 
woke him up. I didn't see him there when I first got there. 
Q. vVhere did you leave 1\1:r. Yorke when you 
page 205 ~ piloted the car over to Chamberlayne A venue 
where you met the police officer on the motor-
cycle? 
A. I left him there at the scene of the accident. 
Q. Was anybody left there with him? 
A. Yes, sir, some body else was there. 
Q. Who 'vas it? 
A. I don't lmow; hvo fellows that come out there. They 
lived across the road there somewhere. 
Q. "What did you·clo when you went backY 
A .. When I went back to the accident Y 
Q. Yes. · 
A. I carried Mr. Yorke over to Mechanicsville and woke Mr. 
Brooke up. 
Q. Mr. Brooke is here today? 
A. Yes, sir. 
Q. Then 'vhat did you do? 
A. We carried 1\'Ir. Yorke over to his home on Marshall 
Street and then carried him back up to the Richmond Dairy; 
at least, Garnett did. I ·was riding ·with him. 
Q. After you went to }.{echanicsville and you "roke 1\{r. 
Brooke up did 1\{r. Yorke come back to the scene of the acci-
dent or not? 
A. No, sir. 
Q. You went from Mechanicsville to his home? 
A. Yes, sir. 
page 206 ~ Q. V\Tell, now, where \vere you coming from 
prior to the time you arrived on the scene of the 
accident? 
A. I \Vas coming from town, coming do"rn Chamberlayne 
A venue and come across North Road. 
Q. Did you help any of the parties in the car or ·were they 
in the car when you got there? 
A. I helped put one gentleman in there that was laying 
in the road there. 
Q. Who helped put the ladies in.? 
A. I don't ln1o'v who helped put the ladies in. I helped 
put this man in; 1\{r. Yorke and myself and someone else had 
hold of him, but I don't know \vho it 'vas. 
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Q. Do you lmow in whose car they were put 7 
A. I know they were put in a car with a foreign tag on it; 
I don't know whose car it was. 
Q. Did you know Mr. Lutz 7 
A. I did not. I may kno\v him now if it is the 'big fellow 
out here. I didn't know him at the time. 
Q. But you did help put the man that was lying on the road 
into the car that had a foreign license tag? 
A. Yes, sir. 
Q. Do you know what license tag that was? 
A. Either New York or New Jersey, I don't know which. I 
don't know 'vhich it was; it was one or the other. 
page 207 r Q. N o'v did you notice 'vhat condition the road 
was in that night 1 I mean as to dryness or wet-
ness. Was it dry or wet¥ 
A. It had loose soil piled up in the road, pulled up. 
Q. Where had that soil been pulled up from T 
A. Pulled up out of the ditches, I reckon. That is what 
it looked to me. · 
Q. Just describe to those gentlemen the nature of the soil 
on the road and the quantity, etc. . 
A. Well, it was loose soil pulled up in the road there about 
6 .or 7 inches deep. I reckon it 'vas that deep. 
Q. Ho,v far over the road did that extend 7 
A. It extended practically all the way over; not quite in 
the ditch. Some of it was in the ditch, but it wasn't as 
deep in the ditch as in the· middle. 
Q. Now did you exan1ine the road that night for marks 7 
A. Yes, sir. J.\IIr. Brooke had a flashlight and we examined 
it. 
Q. Was it a dark night? 
A. I don't remember whether it was dark or moon shining; 
couldn't say which. . 
Q. Do you recall two trees-back towards the Judge's desk 
is Richmond, out towards Mr. Evans is Ellerson? 
A. Yes, sir. 
Q. And this is the road that leads into Mr. Scott's home. 
A. Yes, sir. 
Q. Are you famiUar with tha.t 1 
page 208 ~ A. Yes, sir. 
Q. Now on this map there is marked a cedar 
tree and another tree; doesn't say what kind. Are you 
familiar with the location of those trees? 
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A. Yes, sir, I know· where the cedar tree is and I know 
where the other tree is, but I don't lmow what it is. 
Q. In relation to those trees will you state where the auto-
mobile was located that you have described as being part in 
the ditch and part on the bank of the road 1 
A. Well, the autmnobile was on the left of these trees, on 
Mr. Scott's side. 
Q. In other words, the automobile if it were proceeding 
to Ellerson was on its wrong· side of the road? 
A. Yes, sir, it was on the left side of the road going 
towards Ellerson. 
Q. N o'v in relation to :Mr. Scott's road here or in relation 
to Chickahominy station or Ellerson was the car nearer the 
Scott road or nearer Ellerson 1 
A. You mean ·was it on the other side of Scott's road? It 
was nearer Ellerson. 
Q. ·What I mean is this. If these glasses here and my pen-
cil are the two trees and my handkerchief is Scott's road and 
this is Chickahominy station, was the automobile this side of 
the trees or was it nearer Scott's road 1 
page 209 ~ A .. It was the other side of the trees. 
Q. Now I have mixed myself up. 
A. It was the other side of the trees, on the left going· to· 
wards Ellerson. 
By the Court : 
Q. On the other side of the trees, to the left going towards 
Ellerson? 
A. Yes, sir. 
By Mr. Bremner: 
Q. How far beyond the trees was the carT 
A. I reckon 10 or 15-I don't know how far, but I reckon 
10 or 15 yards. 
Q. Nearer Ellerson than those trees Y 
A. Yes. I don't say that is 1ight; I am just guessing at it. 
Q. You didn't take any measurements? 
A. No, sir. 
CROSS EXA}\ifiNATION. 
By Mr. Evans= 
Q. Where do you Iivef . 
A. Mechanicsville, Hanover County. 
Q. And where do you work 7 
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A. Farming. 
Q. Do you know Mr. Yorke, the defendant in this caseY 
A. Yes, sir. 
Q. How long have you known him f 
A. I hardly know him at all, only at this acci-
page 210 r dent. I used to see him driving the milk truck 
out there. 
Q. Yon used to see him when he drove a milk truck out in 
that section f 
A. Yes. 
Q. You say you saw some marks in the road that night in 
going along with Mr. Brooke, who had a flashlight? 
A. Yes, sir. 
Q. You, I believe, were the gentleman who came-were you 
coming· from Ellers on or coming fr9m Richmond that night? 
A. Coming from Richmond. 
Q. You were the gentleman 'vho piloted the Lutz car back 
to Chamberlayne A venue 'vhere they met a motorcycle police-
man? 
A. I don't kno'v whose car it was. I piloted the one back 
that had the foreign tag. 
Q. It had Ne·w Jersey license tags? 
A. I don't know 'vhether New Jersey or New York; it was 
one or the other. 
Q. You know it was the car that had the people in it who 
had been injured in this auton1obile that you saw? 
A. I know that that gentleman was in there because I helped 
put hin1 in there, but I don't know who else was in there. 
Q. That ·was 1\{r. Cottle you helped put in there? 
A. I guess so. 
Q. And that you piloted that car back to Chamberlayne 
Avenue? 
page 211 r A. Y cs, sir. 
Q. And there. met a motorcycle policeman Y 
A. Yes. 
Q. And he piloted them on from there? 
A. Yes, sir. 
Q. You then came on back to the place where the car was Y 
A. Yes, sir. 
Q. Was ~fr. Yorke there when you got back? 
.A. He had been over to Meehanicsville. I don't lmow 
'vhether he was there when I first got back or not; I think he 
was. 
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Q. I asked you if he 'vere there or not when you got back 1 
A. I don't know if he was or not. I sa'v him directly after 
I got out of the car and I carried him over to J\tfechanics-
ville. I don't know whether he was standing there when 
I got there or not. 
Q. So when you got back from Chamberlayne Avenue and 
drove up to the place where the Yorke car was and got out 
of your car you then sa'v Mr. Yorke Y 
A. Yes. 
Q. Was he on the road or in his car~ 
A. I think he was talking to these two people that had 
come out there. Anyhow, he asked me to carry him to Me-
chanicsville to see if I could "rake ~ir. Brooke up. · 
Q. And you took him to Mechanicsville Y 
A. Yes. 
Q. And tried to get Mr. Brooke up T 
page 212 ~ A. I did get him up. 
Q. And got Mr. Broo~e off¥ 
A. No, sir; I left my car at Mechanicsville and rode with 
' Mr. Brooke and 1\tir. Yorke to town. 
Q. Then you came back to the Yorke ear with Mr. Brooke 
and with Mr. Yorke¥ 
A. No, I ·never come back with Mr. Yorke. 
The Court: He said he came back to town. 
By Mr. Evans: _ 
Q. I just wanted to know how you and Mr. Brooke got there. 
A. I carried Mr. Yorke to Mechanicsville and he and I woke 
him up-I woke him up and Mr. Brooke carried Mr. Yorke 
over here on East Marshall 'vhere he lived, then we carried 
him up to the dairy where he works, and Mr. Brooke and I 
went back to the accident. 
Q. You immediately took 1\tir. Yorke to the Richmond Dairy? 
A. No, we took him over to his home on Marshall Street 
first and he changed his clothes over there to go to work. 
Q. Then you took him to the Richmond Dairy? 
A. Took him right to Adams and Marshall where he got 
out of the car. We didn't go right to the dairy. 
Q. He was going there to go to work? 
A. Yes, sir. 
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page 213 ~ R. H. HOLLAND, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Bremner: 
Q. No,v, lVIr. Holland, what position with the State do you 
occupy? 
A. State police. 
Q. How long have you been a State police officer? 
A. Approximately six years. 
Q. On July 29th and 30th, 1936, did your duties as. patrol-
man take you over the Second Street Road; that is, the road 
that leads from Norwood A venue towards Ellers on? 
A. Yes, sir. 
Q. Ho'v often did you travel that road? 
A. I went over it twice that day, \vent once going towards 
Ellerson and once coming back. · 
Q. Did you travel the road the night after there was an 
accident there near Judge Moncure's property? 
A. No, sir, I traveled it the day after there was an accident 
there. 
Q. The day after the accident was there at nightf 
A. Yes, sir. 
page 214 ~ Q. Will you describe to the jury what sort of 
surface the road has at a point say from Norwood 
A venue by lVIr. Scott's gate on clown to the C. & 0. Railroad 
tracks? 
A. It is an asphalt road. 
Q. Was it sn1ooth on top 1 
A. Fairly smooth, yes, sir. 
Q. Was there any substance other than asphalt on the road 
on that occasion the day after the accident 1 
A. Some dirt. 
Q. Had it been there the night J?efore? 
A. As far as I know it was. 
Q. Was it there the day that you \vent out there? 
A. Yes, ·sir. 
Q. What time of day did you go there? 
A. I went one about between 10 and 11 o'clock in the morn-
ing, the best I recall. 
Q. Just describe to the jury the quantity of dirt and how 
far it extended on the road, how far from the ditch, how far 
from the shoulder, etc. 
' 
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A. Well, the particular place-I paid very little attention 
to the particular place this accident happened. I knew that 
there had been an accident there, but I didn't stop ; I just 
passed over it. I could see skid marks, could see there had 
been an accident; I don't know anything about the length 
. of them. Going around down Norwood Avenue 
page 215 ~ on around by Mr. Moncure 's-
Mr. Bremner: Judge ~Ioncure 's. 
A. (continued) Yes; pardon me-it seemed the road ma-
chine had pulled a little dirt out of the ditch, smoothing the 
ditch out a little bit and there was a little dirt on the edge 
of the highway, there on the edge of it probably 4 or 6, may-
be some places 8 inches; I couldn't say positive.· At the par-
ticular place th~ accident happened there was dirt more or 
less scattered across the road, but didn't seem to be as high 
in that place as it had been along the road. Probably due to 
the curve there it had been scattered out by cars hitting it. 
Q. Ho,v far was this dirt that you said in places was 6 or 8 
inches deep-ho'v far was it from the edge of the concrete 
or hard surface of the high,vay? 
A. The best I recall it extended all the way from the sur-
face probably. to s01ne_ places a foot inside the highway. 
By the Court: 
Q. From the edge of the highway to a foot inside of the 
highway? 
A. Yes, sir, from the edge of the asphalt. Maybe some 
places 'vould be a foot on the inside of the asphalt. 
Q. You mean it extended from where the asphait and the 
shoulder joined son1etimes to a distance a foot on the asphalt.? 
A. Yes, sir. 
page 216 ~ By 1\ir. Bremner: 
Q. Now, then, you stated a moment ago that at 
points it was over the road where cars had whipped it out? 
A. Yes, I said that is probably what did it. I don't know 
what put it over there, but it was spread out across the road. 
Q. You said it was across the road. Did it extend over 
this 6 or 8 inches deep-did it extend all the way across the 
road or partially across the road? 
Mr. Evans: I object to leading questions. 
I • 
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The Court: Objection sustained. 
By Mr. Bremner: 
Q. Was the 6 or 8 inches of dirt you described on the road 
on the road hand side going out towards Ellerson or on the 
left-hand side? 
A. On both sides. . 
Q. Did the dirt extend from the 6 or 8 inch depth inwardly 
on the road or not 1 
}fr. Evans: I object. 
The Court: Objection sustained. 
By Mr. Bremner: 
Q. Was there any dirt other than a.t the points you described 
that was 6 or 8 inches deep, some places. for a width pf a 
foot, I believe you said 1 Was there any other dirt on the road 
, and, if so, tell the jury where it wasY 
page 217 ~ A. Well, do you mean was there ariy dirt scat-
tered on the road T 
Q. Yes. 
A. Well, naturally, where wheels would hit it or the air 
from the car it would be a little bit like sand scattered on 
the road. I couldn't say how much because almost any asphalt 
' road with dirt shoulders it is ahvays a certain amount of dirt 
stays on it; probably a little more on this road than ordinary. 
Q. Do you know when the road was wor1red Y 
A. No, sir, I can't say. I go over that road very seldom. 
Q. Had you been over it the day of the accident or the day 
before the accident? 
A. I don't think I had. 
Q. Do you kno'v when you had been over it before that time'? 
A. No, sir. I wouldn't have paid attention going over it this 
particular morning except I knew an accident had happened 
and I glanced at it when I passed. I go ovet' so many roads 
it is right hard to keep them straight. 
Q. You described the dirt and the depth of the dirt and its 
position on the road. Now tell the nature of it. Was it sand 
or clay or dry or wet or what? 
A. It looked like it was dry to me and mostly sand. I don't 
know much about dirt, but it looked like sand to me. 
Q. You mean that kind out there? 
page 218 } A. Yes, sir. 
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CROSS EXAJ\iiiNATION. 
By Mr. Evans: 
Q. Did you notice this as you drove along the road Y 
A. Yes, sir. 
Q. You didn't stop and get out of your carY 
A. No, sir. 
Q. Or examine it? 
A. No, sir. 
Q. Or measure it~ 
A. No, sir. 
Q. \Vhich direction "rere you going 1 
A. I was going towards Ellerson. I went towards Ellerson 
and I came back. 
Q. As you passed along this road and at the time you saw 
this dirt how fast would you say you ·were going~ 
Mr. Bremner: We object, if your Honor please. 
The Court: Objection overruled. The question how fast 
he was going is determinative of 'vhat he saw. 
A. Well, driving a police car, naturally I didn't drive very 
fast. I was driving a very moderate rate of speed. I couldn't 
say exactly liow fast. 
Q. You just went. along there like you always drive? 
A. Just an ordinary rate of speed. I didn't go 
page 219 ~ any slo,ver because of going over that particular 
road. 
Q. And you didn't go any slower to make an examination 
of this dirt? 
A. No, sir. 
RE-DIRECT EXAl\fiNATION. 
By J\fr. Bretnner: 
Q. In other words, you want to impress the jury that you 
are a very moderate driver? 
A. Yes, sir. 
Witness stood aside. 
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page 220 ~ J. GARNETT BROOiffi, 
a witness introduced in behalf of the defendant, 
being :first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. B-remner: 
Q. 1\tir. Brooke, where do you live f 
A. At 1\tfechanicsville. 
Q. What do you do~ 
A. Automobile work. 
Q. Did you go to the scene of an accident near 1\{r. Andrew 
Scott's roadway on the Second Street Road the night of July 
29, 1936? 
A. I went over to the accident; I am not certain of the data. 
Q. When you arrived there all·the parties had gone, hadn't 
they? 
A. Yes, sir. . 
Q. vVere you there at ~.ll with 1\ir. Yorke on that night? 
A. No. 
Q. vV.here did you first see Mr. Yorke? 
A. 1v[r. Sledd brought him over to my place. 
Q. And then ·what did you do? 
A. He asked me about going over there with the truck and 
getting his car, and we took him in my car, didn't 
page 221 ~ I, John-
1\t[r. Bremner: You mustn't talk to him. 
A. (continued) I don't kno'v ·whether my car or 1\{r. Sledd's 
car, it has been so long-it was my car no,v, I kno,v, because 
I tried to pull l}is car out with my car after I got over there. 
Q. When you left Mechanicsville where did you go1 
A. We took him home. 
Q. And then was 1\{r. Sledd "\vith you? 
A. Yes, sir. 
Q. Then 'vhat did you do after you took him home? 
A. We went on back out there to the wreck and tried to 
pull it off. . 
Q. Did you go to the Riehmond Dairy? 
A. Yes, we took him on back over there to the dairy to go 
to ·work and 've 'vent out Chamberlayne Avenue. 
Q. Going out Chamberlayne Avenue did you go out Labur-
num A venue to Second Street Road or go out Cha1nberlayne 
Avenue to Norwood Avenue ·and out? 
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A. We went out Norwood A venue. 
Q. Norwood A venue 'from Chamberlayne A venue to Second 
. Street Road is straight, isn't it-practically straight 1 
A. Yes, sir. 
Q. What did you find when you went out there¥ 
A. vVe saw the wreck they had there, and Mr. Sledd and I 
got out of the car and went over there and looked around at 
it. Then I hooked on to it with my car, thought I 
page 222 r could pull it back on the road and pull it home 
without using the wrecker. 
Q. Well, did you do it? -
A. No, I couldn't. Just about the time I was pulling on it 
another wrecker from Richmond came out and got it.· 
Q. What wrecker from Richmond came out and got it, do 
you lmow? · 
A. I am not positive, but I think Richmond Auto Service. 
Q. Where was the car Located when you attempted to pull 
it back? 
A. It '\Vas on the left side of the road going from here 
towards Ellerson on Second Street Road just below that 
.curve of Scott's gate. 
Q. You say it was on the left-hand side of the road. What 
portion of the car was in the road, if any of it, or what was 
out of the road, if any? 
A. It was about on a 45, heading towards Riehmond, and 
the rear-the left rear whee] was just about on the concrete 
or tar, whatever it was. 
Q. Where were the front wheels~ 
A. In the ditch. 
Q. Facing Mr. Scott's field Y 
A. Yes, sir. 
Q. Now are the shoulders wide or narrow at the point 
where the car was located and some distance back 
page 223 ~ towards :.M~r. Scott's lane f Were the shoulders 
wide or narrow? 
A. Well, the shoulders are wider on up towards the lane 
than it is farther down. 
Q. Is the shoulder on the right going out by Mr. Scott's 
gate wider or narro,ver than the shoulder on the left going 
out by Mr. Scott's gate? 
A. What is that now¥ . 
Q. As you proceed from Norwood Avenue towards Eller-
son as you pass by Mr. Scott's driveway, which is on the left, is 
the right shoulder of the road wider or narrower than the 
left shoulder Y 
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A. I couldn't sav. I never noticed that. I don't know. 
Q. Well, no,v, did you examine the road that night at allY 
.A. Yes, I noticed the road when I stopped there, that they 
had worked on it with the machine and pulled the dirt out of 
the ditches and pulled it up on the road. 
Q. How much: dirt had been pulled up on the road from the 
beginning of the curve at Scott's gateway or lane to the point 
'vhere you found the car? 
.A. Ho'v much dirt 1 
Q. Yes. I mean as to width, depth, etc . 
.A. Well, it was pulled from the ditch over towards the · 
center of the road. Of course, in the center of the road 
it was a little thinner than on the edge. 
page 224 ~ Q. How deep would you say it was on the edge 
of the· road? 
A. I imagine,· from the way I '~.ralked in it-of course, it 
was night when I was there and I couldn't see like in the 
daytime, but just 'vallring around there in the soft dirt it 
looked like 4 or 5 inches deep right at the road. 
Q. Ho'v deep was it in towards the center of the road Y 
A. It gradually come on off to the center thin . 
. Q. Did you see any marks· of skidding in that dirt on the 
highway? 
A. Yes. 
Q. Tell the jury where you saw the skid marks in the dirt. 
A. As you cmne around that curve I noticed with the flash-
light where the car had fed off of the. center of the road 
like down to,vards the ditch, but didn't skid until he made a 
swerve to come out. When he come out he skidded from one 
side of the road to the other side. 
Q. In other words, the swerve was after he came out of the 
dirt where you first sa'v the track in the dirt? 
Mr. Evans: I object. 
By JYir. Bremner: 
Q. Was there or was there not dirt where you saw the 
skid? 
A. Yes, sir. 
Q. Now are you sufficiently familiar or were you sufficiently · 
familiar 'vith that road to say whether or not the dirt had 
been recently 'vorked up there or had it been there for some 
time~ 
page 225 r A. Well, I couldn't say because I didn't travel 
that road very often. I was only· over there that. 
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night. Of course, occasionally I do go that road, but I was 
only over there that night for the reason to try and get the. 
car out. I went with the intention to get it, but the dirt was 
soft when I pulled up my car and stopped. When I got out 
I noticed the soft dirt along there, could tell from walking 
in it it was soft dirt. Of course, I couldn't say how long it 
had been there; might have been a 'veek. 
CROSS EXAMINATION. 
By 1vfr. Evans : 
Q. You say the dirt you walked in was down where the car 
was? 
A. Yes. 
Q. Out there where the ·wrecked car 'vas~ 
A. I pulled just ahead of the wrecked car,· just before you 
get to the gate on the right side. 
Q. It was very dry last July, wasn't it? 
A. I think it was, but really I couldn't say positive be-
cause for a year fro1n no\v I couldn't say. 
Q. "\Vasn't this very dry dirt1 
A. Yes, sir. 
Q. Very dry dust, 'vasn 't it 1 
A. Yes, the dirt was dry. 
Q. You noticed most of this dirt down there where the car 
was, didn't you? 
page 226 r A. The heaviest-you mean where tlie car 
started to skid off the road? 
Q. I thoug-ht you said you walked around in the dirt. 
A. When I stopped my car, yes. 
Q. Where was the heaviest part of the dirt 1 
A. Well, the heaviest of the dirt was closer to the ditch. 
Q. Close to the ditch.? 
A. Yes. 
Q. The car 'vas on the left-hand side of the road going to-
'vards Ellerson, wasn't it? 
A. Yes. 
Q. Was that where this dirt was, the heaviest part of the 
dirt? 
A. Over on the wrong side of the road? 
Q. Going to,vards Ellerson .. 
A. It was pulled from both sides. 
Q. And you. said you never noticed this dirt before that 
night? 
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A. Well, I hadn't been along· there for some time. It prob-
ably had been moved since I was along there. I didn't travel 
that road very often. 
Q. Where did you say the first part of the skid marks was; 
ho'v far up the road from the car 0/ 
A. It is a couple of trees along there. It 'vas just-it 
started just past those trees on the right. 
page 227 ~ Q. Did you see a11y skid marks up in the turn Y 
A. I didn't go all the way back to the turn. 
Q. Did.n 't go back to the curve f 
A. No. 
Q. So you don't know whether there were any skid marks 
in the curve or not¥ 
J.\... No, I don't know whether skid marks. I could see the 
track from it feed from the curve coining towards the ditch 
as it come around the curve. 
Q. lVlr. Sledd was with you at the time you looked at the 
road? · 
A. Yes. 
Q. Stayed with you there? 
A. I don't know that he was right close beside me, but we 
were walking around there in the road looking at the line 
where· it went over in the ditch. 
Witness stood aside. 
page 228 ~ II. C. GATEvVOOD, , 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAJ.VIINATION. 
Bv l\fr. Bremner: 
·Q. 1\fr. Gatewood, you are a State police officer, a.ren 't you 1 
A. Yes, sir. 
Q. lio\v long have you been in that service for the State? 
A. Something over .five and a half years. 
Q. vVhere is your beat or patrol now? 
A. Washington highway, Route No. 2 and in the vicinity 
of those roads. 
Q. Did you work there on last July 29th and 30th, 19361 
A. Yes, sir. 
Q. Are you familiar with what is known as the Second 
Street Road ; that is, the road tha.t leads from Norwood Ave-
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nue out over the C. & 0. Railroad tracks to Ellerson station Y 
A. Yes, sir. 
Q. Was it part of your duty to patrol that road T 
A. Yes, sir. 
Q. Did you patrol it on the morning of the 30th or the day 
of the 30th after the accident there on the 29th T 
A. I don't remember the date, but I recall the morning after 
the accident that I did go through there. 
page 229 ~ Q. What time of morning after the accident was 
it you 'vent through there? 
A. In the neighborhood of eight or nine o'clock. 
Q. The car had been moved before you got there, -hadn't 
it? 
A. Yes, sir. 
Q. What is the nature of the road surface at that pointY 
A. Then or at this time' 
Q. At the time you saw it the morning after the accident 
at eight or nine o 'dock. 
A. The road had been scraped, the ditches on each side, 
and there 'vas dirt on each shoulder pulled up from the 
should~r to the hard surface on around the curve to the right, 
but it wasn't pulled up on the left because there is a wide 
entrance each way going in to a farm house. 
Q. Do you know w·hether that is ~Ir. Scott's farm house? 
A. Yes, sir. , 
Q. In other words, there was no scr·aping for the width 
.of the entrance of l\1r. Scott's private driveway, is that right, 
on the left¥ 
A. On the left going towards Ellerson there wasn't. 
Q. Now tell the jury whether the shoulder-which is the 
wider, the shoulder on the right a~ you pass by Scott's drive- · 
way and towards Ellerson or the shoulder on the left; which 
is the widest T 
page 230 ~ A. The shoulder on the left. It is boxwood right 
along close to the hard surface for a short dis-
tance down after you get around the curve. 
Q. Was the dirt scraped up at the point of the curve there 
that morning? 
A. Yes, sir. 
Q. Now tell the jury what was the depth, width and extent 
and nature of that dirt? 
A. Well, the best I could figure, it 'vas 5, 6, 7 or 8 inches, 
probably 10 at some points, where it was just scooped with 
the scraper and pulled up onto the road and then a general 
John L. Yorke v. Marcelle D. Maynard, etc. 163 
H. C. Gatewood. 
slope and kind of spread for: probably 5 or 6 feet towards· the 
center, 'vhich I imagine was whipped down by cars ~ounding 
the curve. 
Q. 'Vas it dry? 
A. Yes, sir. 
Q. What substance was it; sand, clay or black dirt or what! 
A. Just sort of gray soil through there ; just dirt, that is 
all. 
Q. Was it the same or approximately the same color as 
the high,vay or not; that is, the hard surface of the highway¥ 
A. Well, not so much like it. Kind of gray soil. 
Q. What color is the top of the macadam. surface that has 
been described? 
·A. That is probably darker than the soil. 
Q. It is sort of grayish, isn't it? 
page 231 r A. Yes, sir. 
Q. Did you stop to make any examination? 
A. Just slowed up through there ; that is all. 
Q. Other than slowing up going· through there you made 
no further examination? 
A. No, sir. 
Q. Now had you gone over the road the day before the acci-
dent; the clay before the day which you are talking about? 
A. I wouldn't like to say positively because I go over that 
road sometimes four times a day and then probably the next 
day I won't g~ at all. 
Q. Are you in a position to say whether that dirt had been 
there for some time or 'vhether it was more ·or less freshly 
scraped up there f 
J\{r. Evans : I object to that. 
The Court : Objec.tion sustained as to whether this gen-
tleman will try to determine from the appearance of the dirt. 
l-Ie can tell the jury 'vhat the appearance of the dirt was 
if the question is directed to his recollection when he went 
over it. 
1\{r. Bremner: I asked him if he was in a position to say. 
The Court: That leaves. the witness to give his 
page 232 ~ opinion about it. The question is all right if you 
get away from the opinion element. 
By Mr. Bremner: 
Q. Do you know when the dirt was drag·g·ed up there in the 
highway? 
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1.\.. I do not. 
Q. Did you ever see it dragged up before or 'vas it on the 
road prior to this nwrning which you have talked about~ 
A. Tho best I can recall, the dirt was there hvo or three 
days. Now whether it was after or before the accident I 
don't know. 
Q. In other words, from the time you first saw it until it 
was taken off the road it was there two or three days 1 
~Ir. Evans: Now, if Your Honor please, he is trying to 
change the testimony. 
The Court: That question is ruled out. 
By 1\'Ir. Bremner: 
. Q. Do you mean by your answer to indicate when the dirt 
was sera ped on the road 1 
Mr. Evans: He has testified he doesn't know. 
The Court: Objection sustained. lie has testified defi-
nitely he clidn 't know \vhether it was before or after, that it 
was there some three or four days. If he doesn't know, he 
just doesn't know. 
page 233 ~ By Mr. Bremner: 
Q. You have no interest in the outcome of this 
case one way or the other, have you 1 
A. No, indeed. 
Q. Do you know ~Ir. Cottle? 
A. I do not, except seeing him here in the courtroom. 
Witness stood aside. 
page 234 ~ JOHN L. YORICE, 
the defendant, introduced in his own beh&lf, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By :h{r. Bremner: 
Q. You are the defendant in this case¥ 
A. Yes, sir. 
Q. How old are you~ 
A. Twenty -seven. 
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Q. You were the driver of the car in which the plaintiff 
Miss 1\tiason was riding on the night of this accident 1 
A. Yes, sir. 
lVIr. Bremner: If Your Honor please, some of these ques-
tions will be leading just to lead up to what they have proven. 
Q. You admit :Miss J.\.fason, who has testified, was riding in 
the front seat 'vi th you Y 
A. Yes, sir. 
Q. And :Miss J.\.Iaynard and 1\{r. Cottle were riding in the 
rumble seat; is that right? 
A. That is right. 
Q. Did you have a top on this car? 
A. Yes, sir; the top was up. 
page 235 r Q. vVhat n1ake car ''ras it 1 
A. Oldsmobile '36, convertible coupe. 
Q. In order to shorten n1atters, you have heard the testi-
mony concerning the way the party was made up, what you did 
before you went to the "\Vigwam and going out to the Wigwam. 
Is that substantially correct? 
A. That is right. 
Q. Now before going· out there did you get a.ny whiskey; if 
so, wlwre and ·when and how n1uch did you get? 
A. I bought a quart of Seagrams at the A. B. C. store at 
Boulevard and B.roa.d. 
Q. Had 1\tir. Lutz bought any at that same time? 
A. 1\tir. Lutz bought a pint of Seagrams at the same time. 
Q. vVere lJoth quantities of liquor taken into the 'Vigwam f 
A. Both bottles were taken in. 
Q. Were both bottles of liquor drunk in the vVigwam that 
night¥ 
A. Yes, sir. 
Q. Did you see any other liquor in the Wigwam that night 
of which you partook some and others of your party partook 
some? 
A. Well, several parties were there. I went over to an-
other booth and ·took a drink of this Old Benefactor Scotch 
whisky with another boy narned Cox, my date and myself. 
Q. "\¥hen you are talking- about your date is that ~Iiss 
1\fason? 
.A. Yes, sir. 
page 236 ~ Q. J.\.Ir. Yorke, did you see the pint bottle of Sea-
grams lying on the seat at any time? 
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A. To the best of my knowledge it was on the table all the 
time, the entire night. .. ;;, 
Q. I-Iow long were you all at the Wigwam¥ . ! · . 
A. I imagine about two hours. I think we got there about 
ten-thirty and left about twelve-thirty. 
Q. When did you eat supper that evening¥ 
A. Around six-thirty. 
Q. Did you eat anything fron1 six-thirty up to the time of 
the accident? 
A. No, sir. 
Q. How many drinks did you take of liquor other than your 
liquor or l\{r. Lutz' liquor~ 
A. To the best of n1y knowledge I think this drink of Sc.otch 
is about the only one I took. We had Seagrams at the table. 
Q. That V{as 'vith Mr. Cox? 
· A. Yes, sir. 
Q. Well, now, did anybody other than the Cox party come 
to your table or have anything to do 'vith the festivities other 
than your own party and l\fr. Cox's party? 
A. I don't think so. It was four in his party. 
Q. Two gentlemen and two ladies 1 
A. That is right. It was six in our party. 
Q. Now what, if anything, were the ladies in his 
page 237 ~ party drinking? 
A. I think he had a bottle of wine, quart of wine. 
Q. Did you see the ladies in his party drink any . whisky f 
A. I didn't see them drink any. 
Q. Did you see l\Hss l\Iaynard take more than just what she 
said; a few sips out of the first drink that was poured? 
A. No. I saw· one hig·hball made up for her. I didn't make 
it up. I made up mine and my date's and every boy made his 
own up and for his date, naturally. ' 
Q. You agree with 1\tiiss l\tiaynard you didn't see her take 
other than a sip out of the one drink' 
A. I don't think she had over one; the only one I saw.· 
Q. Do you agree with Miss Mason that she drank very little¥ 
A. I think 1VIiss Mason had more than one. I know she had 
the one I made up and I think she had a couple more. 
Q. Did l\Iiss Kilby drink to any extent Y 
A. Well, I wasn't watcl1ing' ~Iiss Kilby. I know she had 
the :first one and I ,,{ould say she had one or two more. 
Mr. Evans: I object to that. 
The Court: Objection sustained. 
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By Mr. Bremner: 
Q. Yon can only say ]tiiss Kilby took one? 
A. That is the only one I saw. 
Q. Will. you look at the jury and tell them who drank-
if Miss }.lfaynard only sipped at one drink and Miss 
page 238 ~ Kilby only took one and ~Iiss l\iason only one 
out of that bottle and one at the other table, will 
you look at the jury and tell them who consumed the quart 
of Seagrams and the pint of Seagrams Y 
f/' A. \Veil, Cottle aud myself and Lutz drank it. 
Q. Was there any liquor left in either of the Seagrams 
bottles when your party left at twelve-thirty or thereabouts Y 
A. No, both bottles were left there and both were empty. 
Q. When you left there where did you decide to goY 
A. Well, I suggested going to Baker's, a lunch room out on 
the Mechanicsville Pike, which I .happened to know kept open 
pretty late, to get something to eat. We hadn't had anything 
to eat. 
(Q. Were you going· there for any other purpose than to get 
something to eat Y 
A. Well, I sn ppose we 'vould have a bottle of beer along 
'vith the sandwich. · 
Mr. Evans: I object to that. I object to what he supposes. 
The Court: Objection sustained. If he knows what he 
went there for, he may say so, but he can't deal in supposi-
tions of what he would do. 
page 239 ~ By 1\ir. Bremner: 
Q. Look at the jury and tell them if you left the 
\Vigwam at twelve-thirty at night to dTive to Mechanicsville 
to get a sandwich or did you leave tlie Wigwam to go to 
Baker's, that you say was kept open late, to get something to 
drink? 
A. We would get a sandwich and get a bottle of beer along 
with our sandwich. 
Q. Were there other eating houses open on No. 1 highway 
as you come in from the Wigwam up by Solomon's Store and 
towards Norwood A venue and U. S. Highway No. 1? 
A. Yes, plenty of them all the way out. 
Q. What, if any, reason were you passing them at that 
hour of the morning and going to Baker's? 
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and beer. ·I didn't kno'v 'vhether I could get it anY'vhere else 
... /. or not, but I was positive I could get it there. 
' Q. You told the jury, didn't you, you could get something to 
eat at those eating places on \V ashington high,vay ~ 
A. Well, I say it is quite a quantity of thmn, but I was better 
acquainted with this· other place. 
Q. Now do you know which drank the most; you, Lutz or 
Cottle~ 
Mr. Evans: I don't think that is- proper. 
The Court: lie can tell how much he drank and can tell how 
much he sa'v the others drink. 
~{r . .Bremner: If Your Honor please, I wish 
pag·e 240 ~ to be heard on that. I don't wish to argue against 
the Court's ruling, but he bas already testified 
that the pint and th~ quart. were consumed by them and a 
drink at least by hhn out of another bottle. Now if he testi-
fied the ladies drank scarcely any-
The Court: And he undertook to go into a surmise about 
what the lady drank, about lVliss Kilby. · · 
1\tlr. Brerr1ner: fie said he saw only one. 
The Court: And undertook to say he supposed she took 
two others. I mn g·oing t9 let him tell how much whisky he 
took and how 1nuch he knows 1\Ir. Lutz took and how much 
he knows the other gentleman took, but I am not going· to let 
him just surmise about it as to which one of the gentlen1en 
drank the n1ost. 
Mr. Brnmner: I don't want him to, if Your Honor please. 
I-Iere is the reason for the question and I wish to state it. 
Generally speaking, the question would be unproper in n1y 
opinion and I an1 not, I assure you, arguing against the rul-
ing of the Court. I wish to explain myself, that 'vhen the 
whole quantity is detern1ined on; namely, a quart 
page 241 ~ and a pint-we are forgetting for the m01nent the 
drinks taken out of the Scotch bottle, the Old 
Benefactor-that if it is limited to three parties practically 
drinking· the pint and the quart, I submit that the question is 
proper to see whether he, Lutz or Cottle drank more. 
The Court: I will let him answer that if he knows, but 
he can't surmise on which one of thP.m drank it. If he knows 
how much f~ach one drank, he can tell it. 
lVIr. Evans: They n1ig·ht have spilt some of it. 
The Court: You can take each one of them and show what 
each one drank. 
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1\!r. Bremner: I don't think they spilt any. There is no 
evidence of that. 
The ·Court: No, that is out of the question. There is no 
evidence that it had been spilt. . 
1'lr. Bremner: I think the jury should be instructed to 
disregard that remark. 
The Court : Yes, I instruct them to disregard any remark 
counsel make. 
By l\Ir. Bremner : 
)
-,_ Q. Can you state how much liquor l\fr. Lutz drank? 
A. I don't know exactly what ~fr. Lutz drank, but I know 
I had about four or five drinks and I didn't drink 
page 242 ~ by myself everytime; either ~Ir. Cottle or lVIr. 
Lutz drank with HlP. every time I did and then 
when they took a drink I would drink vvith them. We drank 
together. Nobody drank by themselves. 
Q. 'Vhat was the nature of the drinks you took; were they 
all hig·hballs or did you drink straig·ht liquor 1 
I' / A. We started off with highballs, had a couple, I think, and 
V then they were all straight after that. 
Q. Did you change the manner in which you took the liquor 
by reason of the P-ffect of what you had taken or for the 
reason you preferred the straight drinks~ 
~tfr. Evans: Now, if Your IIonor pleasQ, I object to the 
form of the question which dictates the answer and limits it 
to two possibilities. 
The Court: Objection sustained~ It can be asked why 
he started drinking straight liquor. 
By 1\tir. Bremner: 
·Q. Why was it you changed fr01n ginger ale highballs to 
straight whisky? 
A. I don't kno'v exactly. .Just 'vhoever would sugg·est a 
drink would pour it. If they poured highballs, we -would 
drinks highballs; if they poured a straigl1t drink, 've would 
, takP- it straight. · 
Q. Now 'vhen you came back fr01n the Wigwam or left the 
'Vigwan1 did you leave a.ny other party or parties 
pag·e 243 ~ in the establishment other than the n1anagement? 
A. Do you n1ind repeating that~ 
Q. Did you leave ~ir. Cox and his party or any other party 
there or was your party the last to leave 
1
the Wigwam? 
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Q. V\Thy did you all leave the Wigwam~ 
A. vVell. it was pretty late and they notified p.s to go, 
blinln~d the lights sever~\} times and it was pretty late and 
we left. . . . . 
Q. iio-\v long did yori remain after the mart~geinent indi-
cat~d that they wanted you all to go f 
A~· I imagine about five minutes. . . 
Q. Had you asked for anything to eat at the Wigwam? 
A. No, sir. 
Q. Do they serve food there' 
/1.. Yes, sir. . . 
Q. Well, now; how were you all seated in the Wigwam when 
you first 'vent in there~ . . . 
: A. We sat in a booth and I think they drew up a couple 
of chairs to the side of the booth because ali six of us couldn't 
·get in there~ a small booth~ I don't remember exactly, but 
I think l\tiiss ~1ason went hi first on one side and I went iil 
next to her; on the opposite side 1\fiss l\tlaynard and . Mr. 
Cottle-I couldn't exactly tell how they were sea ted. I think 
that is how we started out, Qut Mr~ Lutz; arid ·l\nss 
page 244 ~ J{ilby got in there somehow. I kno·w some of 
then1 had to sit 011 chairs. 
Q. Tell the jury \Yha t route you took after leaving the Wig-
wam to the point of the accident 1 
A. After leaving the vVigwam we came to,vards Richmond 
down the \Vasbington highway No. l ~o Royall's filling sta-
tion and I was a little ahead of 1\{r. Lutz and I stoppeq just 
for a sP.cond or so and as soon as I saw him pull up behind 
me I nuJlP.d out and went on before he stopped rolling and 
I 'vent on over towards the intersection of Norwood and 
ChamberlaynP. and he was still behind me. I stopped at the 
intersection and then went on across out N otwood Avenue to 
Second Street Road and turned left at Second Street Road 
and went out towards Ellerson. 
Q. Did you travel that night after you left the Wigwam 
south on Cbamberlayne Avenue, turn left a.t or near the fire 
house ' on Claremont Avenue and down Cannon Road into 
Laburnum and out Laburnum Avenue to Second Street and 
Meadow bridge ):load 1 
A. No, I went the other way, the way I stated. 
Q. Were you familiar with the roads in that vicinity? 
A. I was not, not at the time. I have been over them since. · 
Q. "'What was your occupation at the time of this accident! 
. A. :Salesman, Richmo11d Dairy. 
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Q. What route did yori have? . . , 
page 245 ~ A. I had a suburban route; starting on the ou..ter 
edg·e of Fairmount, werit doWn. the Pike to Me- · 
chanicsville- · 
Q. Down ~fecluinicsville Pike Y 
.A. Cut through East Hig·hland Park and made the first 
trip on the outer edge of Highland Park, then came back out 
to the Pike and down the Pike .to Mecp.anicsville, over to At-
lee, to Washington highway No. 2, and (hen come back to 
Atlee, through ElleJ·son on the Second Street Road b3rck to 
Richmond into the outer edge of liighland Park for the sec-
ond trip. . 
Q. Had you traveled the Second Street Road from Eller-
son to Norwood in towards Richmond on the day previous to 
the night of this accident or. the .day of this accident¥ 
A. Do you mind repeating that? 
· Q.;-,In oth~r words, .I understood you to say that you left 
the Wigwa1n at twelve-thirty o'clock. Is that right Y • 
A. 'fhat is right. : . I , .. 
. Q. Well, now, that. made .a new day after twelve o'clock. 
ThP. d~y before did you travel that route for the Richmond 
Dairv¥ 
A.w That is right, yes, sir. : . · 
Q. Was the 'road there along the poirit or near the point of 
the accident dug up on that morriing 'vhen you went over 
that route? 
l\fr. Eva~s: I hate to have to make ~o m~ny 
page 246 ~ objections, but I must object to leading question$ 
that.. l\1r. Bremner keeps asld;ng. I thirik the 
proper form for his question to take is to ask what was the 
condition of the road, if he knows anything about it. 
The Court: Objection sustained. 
Bv ~fr. Bremner: 
· Q. vVhat was the condition of the road frlwn you went over 
your route on the morning· before the accident, coming from 
Ellerson to Richmond? 
A. I don't remember it being any ·diff.erent from usual. r 
don't remember any dirt being pulled up on it. .. 
0. vVhat was the condition of the road the night of the 
accident at the time of the accident 1 . 
A. W P-ll, at the time of the accident dirt had been pulled 
up out of the ditch by some machine and piled up on the side 
of the road and some of it had been spread out for a shoi·t 
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distance. I didn't notice it until the following morning when 
I came by on my route. 
Q. Vvere you aware prior to the time of the accident there 
was dirt on the big·hway? 
A. No, I didn't know anything about it. 
Q. N o'v ~fiss l\!Iason has said she warned you about your 
driving and that you turned and laughed in her face. 
A. Nobody warned me about driving·; nobody 
page 247 ~ said a word about it. 
· Q. Did ~Hss l\!Iaynard warn you about your 
driving? 
A. If she did, I didn't hear -her. 
Q. Did you have a radio in your car? 
A. Yes, sir. 
Q. vVas it in operation at that time? 
A. Yes, sir, the radio was running. 
Q. " 7hen had the radio been turned on? 
A. It was turned on when 've pulled out from the Wash-
ington highway. · 
Q. Did you all have any dispute or argument about any-
thing from the time you left the Wigwam until the tin1e of the 
accident? 
A. No, no dispute at all. Everybody 'vas very friendly. 
Q. Jti~t state to the jury how fast you 'vould say you were 
driving immediately before and at the time this accident took 
place. 
A. I don't think I ran over 4!; at any time. I estimate I 
was running· around 40 or 45; not over. 
Q. Look at the g·entlemen of the jury and tell them what 
occurred. 
A. Well, after turning· into the Second Stret Road fro1n 
Norwood. proceeding towards Ellers on. I got up on thi~ 
curve; I didn't notice it until I got up on top of it and when 
I saw it was a curve I cut to th~ rig·ht, trying 
page 248 ~ to· take the curve, and I hit this pile of dirt or 
son1ething that caused the wheel to jerk in my 
hand and caused it to pull to the left and go into a skid. Well, 
I let my foot off the gas and put it on the brake and cut. t.o 
the right to get it hack on the road and g·et inside of the curve 
when it hit this hedge on the right-hand side, skidding all 
the time-skidded rig·bt into the front ~nd and hit the hedg·c 
and bounced back to the left and I cut back to the right again 
and had 1ny foot on the gas, but-had my fpot on the brake, 
I mean. and n1y foot slipped off the brake and :inust have hit 
on the g·as-they are close togther-and caused it to jump in 
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the hedge the second time and then into the road and turned 
over. After hitting the hedge the second time it turned over. 
That is all I remmnber. I got a blow in the head; it put a 
knot on my head and kind of dazed me. and I didn't know 
what it was all about until later on. 
Q. Did you help put the injured people in the carY 
A. I don't remember helping the two ladies in, but I was 
fairly sure I helped carry ~Ir. Cottle in with ~Ir. Lutz. and 
somebody else; r didn't know at the time who it was. l-Ie 
was pretty heavy, 'veighed about 200 pounds, and it took two 
or three of us to pick him up and put him in the car. 
Q. Did you n1ake any examination of the road-
page 249 r bed that night after the accident took place? 
A. No, I didn't make any examination that 
nig·ht. I looked it over the next day when I came by there. 
Q. After the accident what did you do? 
A. After the accident and everybody went to the hospital 
I went over to J\tiechanicsville and tried to get 1\{r. Brooke 
up to get my car out of the road. J\tiy first purpose "ras to 
get the car out of the road after everybody went to the hos-
pital, but I couldn't· get l\IIr. Brooke up. Somebody took 
me over; stopped and talked and I g·ot hun to take me to 1\ie-
chanicsville and this fellow broug-ht me back and then he 
disappeared, I don't know when he left, and I was standing 
there at the car 'vhcn ~[r. Sledd caine up, said he knew 1\lfr. 
Brooke personally and knew how to get hiln up and conld 
get him up. So we went back the second time and got Mr. 
Brooke up. l\{r. Brooke and l\1r. Sledd took rne home, I 
chang·ed to n1y work clothes and went on to work. 
Q. Did you visit these people in the hospital after the ill·· 
jury¥ 
1\'fr. Evans: I object to that. I don't see that has any pur-
pose. 
The Court: I think objection was n1ade yesterday by coun-
sel as to what happened. 
l\1r. Bremner: The only reason I asked the 
page 250 ~ question was because they brought out evidence 
indicating that 1\fr. Yorke was not interested in 
their injuries immediately after the accident. 
The Court: All right, I will allow that question without 
g-oing into any details. 
l\fr. Brmnner: I don't want to go into details. It is just in 
contradiction o:f that. 
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Q. Did you visit the hospital afterwards Y 
A. I visited each one of them in the hospi,tal several times. 
CROSS EXA~flNA.TION. 
By Mr. Evans: 
Q. ~1r. Yorke, how old are you Y 
A. T'venty-seven. 
Q. Were you a student at V. P. I. for some time f 
A. Four years. · 
Q. You graduated there! 
A. Yes, sir. 
Q. \Vbat yeart 
A.· 1934. 
Q. Did you have a classmate up there named ~{r. N. C. Cox Y 
A. He ·was a class rna te of mine in the freshman year ; he 
only went one yP.ar. 
Q. Vl as he in that crowd you met at the Wigwam that night Y 
A. I m~t him after we got there. I hadn't seen 
page 251 ~ him for several years. lie was out there. 
Q. He was with this other party¥ 
A. Yes. 
Q. And it was ~~I r. Cox that you met there that night, 
wasn't it? 
A. That is right. . 
Q. And you broug·ht him and his crowd over to your crowd f 
A. They came over. I spoke to him and they came over. 
Q. Came over to your group Y 
A. That is right. 
Q. N o,v, Mr. Yorke, you hadn't known Miss Maynard prior 
to that night, had you' ' . 
A. No; I met her through lVIr. Cottle. 
Q. Met her throug·h Mr .. ·Cottle at the front of her home 
while you were still sititng in your carY 
A. That is right. 
Q. And you had gone there in your car that night with 
J\Hss J\fason and with Mr. Cottle to get Miss Maynard? 
A. That is right. 
Q. Prior to the time you went for ~£iss Maynard you had 
gone to Richmond from North Richmond to the A. B. C. store 
on West Broad Street and bought a quart of Seagram's 
whisky, hadn't you Y 
A. Yes. Mr. Cottle and I agreed to buy it and I was to 
buy it .. 
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page 252 } Q. You had gotten it before she got in the 
car? 
A. That is right. 
Q. You already had the whisky in the car when you got this 
young lady in the car 'vith you? 
A. That is rig·ht. 
Q. Did you know then that Miss Maynard was attending 
J'ohn 1\tiarshall high school Y 
A. I didn't know anything at all about ~Iiss Maynard. 
Q. Didn't know anything about her? 
A. No. 
Q. She didn't know anything about you, did she, as far as 
you know? 
A. No, sir. 
Q. Tlris; I think, was a coupe-convertible coupe you had Y 
.l\.. That is right. 
Q. Oldsmobile 1 
A. Yes, sir. . 
Q. What year model car was it? 
A. '36. 
Q. 1936? 
.A.. A new car. 
Q. How long had you had it before this night? 
·A.. About thrP.e months. I think. 
Q. Did you buy it new? 
A. Yes, sir. 
page 253 ~ Q. Was it in good condition that nightt 
A. Best condition. 
Q. What was the miximum speed that car would develop 
on an open road Y 
A. I don't know. 
Q. What was the highest speed you had ever had it up toT 
1\f.r. BrP.mner: We object, if Your Honor please. 
The Court: Objection sustained. 
By Mr. Evans: 
Q. Well, you went from Miss Maynard's home to the Wig-
wam by way of Chamberlayne Avenue, did you not? 
A. Beg pardon? 
Q. You went from Miss 1\tfaynard 's hom~ to the Wigwam on 
the Richmond-Washington highway by way of Chamber layne 
Avenue? 
A. Yes, ~dr. 
Q. And you stopped somewhere up there after you had got· 
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ten Miss Maynard and got ~Ir. Lutz and ~Iiss l{.ilby to follow 
you? -
A. We had left then1 at ·Cha1nberlayne and Brookland Park 
Boulevard. 
(~. Why had you left ~Ir. Lutz and ~Hss ICilby at that point 
while you went down to get ~1iss 1vlaynard 1 
A. Well, as previously t~stified, they were unfamiliar with 
the town and I just left them there because they wouldn't 
have to follow me through town. 
page 254 ~ Q. You know both :Wiiss Kilby and l\£r. Lutz 
were new -comers in Richmond ·and 'vercn 't fa-
miliar with the streets of Richmond or the roads around Rich-
mond, didn't you? 
A. That is right. 
Q. You knew that~ 
A. Yes, sir. 
Q. You knew l\£r. ·Lutz in order to get up to the Wigwam 
would have to have somebody to show him how to get up 
there? 
A. Yes, sir. 
Q. , .. A.nd that therefore he 'vas going· to follow your car? 
A. Yes, sir. 
Q. At that time you were employed, you say, by the Rich-
molid Dairy Con1pany ~ 
A. That is right. 
Q. And you had a milk truck that you drove each day 1 
A. Yes, sir. 
Q. l\Iuking deliveries of mil,k to Tetail consumers on your 
particular route 7 
A. Yes, sir. 
Q. And I believe you testified that your route took you 
over Second Street Road every day? 
A. 'rhat is right, con1ing back in from Ellerson to Rich-
Inond. 
Q. Every day, I think you testified, from Atlee ~ 
A. Yes, to,va rds Richmond. 
Q. So that you would come-
page 255 ~ l\ir. Bremner: He said he came from Atlee to 
Ellers on. I don't know that you are familiar 
with the roads out there. 
By l\fr. Evans: 
Q. You would con1e each day from Ellers on over this iden-
tical road where the accident happened and over the identical 
spot where it happened on down to Richmond~ 
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A. Yes. 
Q. But coming- in the opposite direction from which you 
were going that night~ 
A. Yes. 
Q. Is that right? 
A. Yes, sir, that is true. 
Q. How long had you been going over this identical road 
prior to the night of this accident' 
A. About six n1onths, I hnagine. 
Q. Every day? 
A. Yes, sir. 
Q. In the daytime? 
A. Yes, sir. 
Q. \Vhen you would con1e to R.ichmond-I 1nean come down 
. Second Street Road would you come to the very end of Se0-
ond Street Road or 'vould von turn off sornewhere before the 
end of Second Street Road coming back towards Richmond! 
A. I turned off Second Street R-oad where 
page 256 } 1\feadowbridge Road joins Second Street Road; 
I continued on into 1\{eadowbridge. 
Q. As a matter of fact, doesn't lVIeadowbridge Road-isn't 
the 'vestern end of 1\feadowbridp;e where Second Street Road 
startsT 
A. No, Second Street Road starts down at 17th Street, 
som·ewhere down in the bottom. 
Q. 17th Street in Riclnnond? 
A. Yes. 
Q. Then, that is the extension of Second Street. At any 
rate, JYieadowbridg-e Hoacl runs "into Second Street Road, 
doesn't it? 
A. That is rig·ht. 
Q. Did you deliver milk to the hmne of 1\fr. Andrew R. 
Scott, which is on the left sidP. of the road for the direction 
yon were driving that nig·ht on Second Street Road 1 
A. Twice a week. 
Q. So that twice a 'veek you 'vould ~o fr01n Ellerson by this 
iclP.ntical road-every day come by this ~dentical road from 
Ellers on, but twicP. a w·eek instead of going on towards Rich-
mond ar011nd this curve you would go into this driveway lead-
ing up to JYir. Andrew R. Scott's home and deliver n1ilk there? 
A. That is right. 
Q. Then you would come on out of that driveway, come back 
into Second Street Road, complete the turn and 
pagn 257 ~ go on into Richmond f · 
A. Y cs, that is right. 
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Q. Then you were, in fact, familiar with this road, weren't 
you? 
A. In a way I was familiar. I didn't stop along there, ex-
cept at ~tfr. Scott's. 
Q. You drove over it with the milk truck every day for six 
months before this accident 1 
A. I never examined the road, though. 
Q. Was your milk truck horse-drawn or a motor vehicle Y 
A. l\tiotor vehicle. 
Q. You had ~one over this road the very day of the date 
that the accident happened 1 The accident happened at night 
and you had gone over it the preceding day, the morning of 
July . 29th, hadn't you? 
A. Yes, .sir. 
Q. About what thne ¥ . 
A. I always came back through there around ten o'clock in 
the morning ; never varied over half an hour. 
Q. After this accident happened Mr. Brooke took you to 
the Richmond Dairy or in the vicinity of the Richmond Dairy 
after havin~ taken you home to change your clothes and yon 
WP.nt to work, didn't you 7 
.A. That is rig·ht. 
Q. Did you have to load your milk truck that morning? 
A. It only takes a few minutes . 
. page 258 ~ Q. You loaded it yourself? 
A. Yes. 
Q. And drove on over to Fairmount, as you say, to follow 
ye;ur regular milk route? 
A. Yes, sir. 
Q. And finally can1e on back over Second Street Road as 
you always had been doing for six months Y 
A. That is right. 
Q. What time did you come back over Second Street )load 
on the morning· of July 30, 1936, the morning immediately fol-
lowing; the accident 1 
A. 'Veil, I was a littlP.late that morning. I imagine I came 
around about twelve. 
Q. Around twelve? 
A. Eleven-thirty and twelve. I was a little late. 
Q. Now, J\!r. YorkP., you said in yo;ur direct examination, 
as I understood ~your testimony, that you didn't notice the 
curve until you got up on top of it; is that correct Y 
A. That is right. · 
Q. That is~ the ni~ht that this accident happened that you 
were driving from Richmond towards Ellerson to go over 
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to Baker's on the Mechanicsville Pike you didn't notice this 
particular curve where the accident started until you got 
right up on it~ 
page 259 ~ A. That is correct. 
Q. How far from it were you when you first saw 
it? 
A. I don't know. I was almost on the curve. 
Q. Almost on the curve 7 
A. Yes. 
Q. How far from it would you say you were¥ ' 
A. I don't know. I wouldn't know in the matter of feet. I 
was pretty close to it, practically in the curve. 
Q. Were you as much as 75 feet from it Y 
A. Closer than that. 
· Q. 'You are sure you were closer than thatf 
A. Yes. 
Q. About how close~ 
A. I just told you I didn't know in matter of feet. I can 
give you a generalization. About 25 feet, I imagine. 
Q. You were just 25 feet from that curve when you saw it? 
A. Pretty close to ·it. 25 or 30. 
Q. 25 or or 30 feet when you first saw there was a curve 
there? 
A. That is right. 
Q. A.t that'time how fast were you going? 
.A.. About 40. 
Q. And you were going 40 when you got into the curve, 
'vere vou? 
A. Naturally, I slowed up when I saw the curve. 
Q. Now did you slow up or not? 
})ag·e 260 } A. Surely. 
Q. You slowed up f 
A. Yes. 
Q. \Vhat did you do to slow up? 
A. I took 1ny foot off the gas. 
Q. You took your foot off the gas to slow up? 
A. That is right. 
q. vVhen did you first apply your brakes Y 
.A. "'\Vell, I imagine I applied them right away. 
Q. Don't let's imagine. If you know, please say, and if 
you don't know, say you don't know; don't speculate. Do you 
know 'vhen you put your brakes on? 
A. I don't know. 
Q. You don't know when you put your brakes on 7 
A. No. 
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Q. Had you been talking to ~Iiss ~Iason that nig·ht as you 
drove along the road? 
A. Some. 
Q. When you got to the curve in which part of the road were 
you driving; to the right, left, center or where on the rnacaclam 
part of that Second Street Road~ 
A. I was on the rig·ht, near the center, the left wheels over 
in the center; not sfdctly on the right, but 'vheels probably 
a little over the center of the road, probably a foot or so. 
Q. You mean your left wheels were beyond 
_page 261 ~ the center linP. of the road 1 
A. I iJuagine about a foot. 
Q. And yo:u were driving· in that position when you ap-
proached the curve 1 
A. Yes. 
Q. And you were driving in that position when you entered 
the curve? 
A. Well. I cut to the right when 've got on the curve, en--
tered tl1e curve. 
Q. vVhen )70U got into the curve then you cut your car to 
the rig-ht suddenly. as I understand¥ 
A. I cut my car to the right to take the curve and that is 
whP.n I hit thP. sand-the dirt piled up. 
Q. After you got to the curve .. you hit the sand in the curve f 
A .. Just before I got right at the corner of the curve I cut 
into the curve. 
Q. "Tell. you 'vere in the center of the road with the left 
wheels beyond the center, as you said, and when you got to 
the curve then that is when you cut to the rig·ht? 
... A.... \Vl1en I got in the curve I was on the right and I hit that 
dirt piled up on the side of the road. 
Q. \Vhen you got in the curve and before you cut where 
were you 6! 
A. Before I got into tl1e curve? 
page 262 ~ Q. Yes. 
A. I was on the right-hand side of the road as 
well as iust about a foot over the center. 
Q. You were on the right-hand side oJ the road ''rith the 
left wheels on the left of the center line of the road? 
A .. About a foot over. 
Q. Now at any tin1e after that did you ever drive on the 
right side of the road? 
A .. After that? 
· Q. ·Yes, after that. 
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A. vVhen I got into the curve I cut over to the right. That 
·is when I hit the dirt. 
Q. You cut sharply to the right? 
A. Sure. 
Q. Because you hadn't seen the curve? 
A. I was up on the curve and took the right to take the 
curve. 
Q. As I understand your testimony, you hadn't seen the 
curve until you got within 25 or 30 feet of it 1 
A. That is rig-ht. 
Q. And at that time you were driving in the center of the 
road or, as you say, partially on the right with two of your 
wheelH about a foot beyond the center line on the left side 
and that is 'vhere you were driving when you suddenly saw 
tbe curve 25 or 30 feet ahead of you? 
A. Yes, sir. 
page 263 }- Q. And then going, as you say, 40 or 45 miles 
an hour-is that what you said? 
A. 40. 
Q. Going 40 miles an hour at that time you then cut your 
wheels to the right when you suddenly sa'v the curve? 
A. I took my foot off the gas, cut the wheel to the right, 
applied my brakes. 
Q. I thought you said you didn't kno'v 'vhen you applied 
tl1e brakes. 
A. I don't know the exact instant, but I applied them as_ 
Roon aR I could. 
Q. Then right after you got into that curve and began to 
. cut to the right you did apply your brakes f 
A. Surely. 
Q. And then 'vhat happened Y 
A. "Then I hit this pile of dirt pulled up on the side of the 
road, when the wheel hit that-when the car hit it the wheel 
jerked out of my hands and cut back to the left, skidded to 
the left. 
Q. Did you ever hit the hedge alongside Judge Moncure's 
·property~ 
A. After skidding to the left I cut it back to the right to get 
back h1 the road and ran ria;ht straight into the hedg·e; I had 
my foot on the brake, but it slipped off and hit the gas' and it 
ju1nped forward and hit tl1e hedge. 
page 264 ~ Q. Then what happened 1 
A. It bounced in the road then. I had lost con-
trol of it then. . 
Q. Then it went on down the road farther f 
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A. No. it went across the road and I cut it back and it went 
back into the hedge the second thne and then turned over. 
Q. How n1any times did it turn over 1 
A. I don't reme1nber. After it 'vent over the first time is 
when I got hit in the head-after it turned over it hit my 
head. 
Q. \Vhen your foot slipped off the brake, as you say, and 
touched the accelerator did you keep your foot on the ac-
celerator or in1mediately take it off? 
A. I took it off. 
Q. I didn't hear you . 
.A. I took it off. 
Q. As soon as you knew you had touched the accelerator 
vou took it off~ 
"' A. I was grabbing for the brake and it slid off; it slid off 
the side of the brake and hit the gas. · 
Q. How long had you been driving an automobile 'vhen this 
happened1 
A. I imagine 6 or 8 years. 
Q. "\Vhen your foot slid off thP. brake. as you say, and 
touched tl1e accelerator you had already gotten 
page 265 ~ around the curve then, hadn't you, and wei~e then 
in the process of going on down, zigzagging down 
tho road~ 
A. It was just past the middle of the curve. 
Q. Hadn't you gotten beyond the point where the Scott 
driveway comes into that curve 'vhen you foot slipped off 
the brake, as you say, onto the gas 1 
A. I don't remember the exact spot. After I hit the-had 
gone across the road and hit the hedge was the first time it 
hit. 
Q. It was when you hit the hedge or just before you hit the 
hedge that your foot touched the accelerator~ 
A. Just before I hit the hedg·e. 
Q. Then clidn 't you hit the hedge after you got around the 
curve1 
A. I hit the hedge the second time; I don't kno'v exactly 
where. 
Q. Hit it twice~ 
A. Yes. 
Q. And when you hit it the first time was your foot still on 
the accelerator? 
A. I don't kno"r exactly. I knew I hit the accelerator and 
took it off as quick as I could. 
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Q. Was your foot on the accelerator when you hit the 
hedge tlie second time ~ 
A. No. 
page 266 ~ Q. Where was your foot when it hit th"e hedge 
the second time f 
A. On the brake. 
Q. Then you had put your foot on the brake and then your 
foot after having been put on the brake and you had applied 
your brakes-you had four-wheel brakes? 
.l'1 .• Sure. 
Q. After you had put your foot down on the brakes I guess 
you put then1 down as hard as you could when you saw you 
'verP. in that position t 
A. Naturally. 
Q. ,Just as hard as you could put them on and after you 
had done that, going at the speed you say you 'vere going, 
then you went on across the road towards the right, is that 
right, towards the hedge? 
J\rir. Bre1nner: If Your Honor please, I submit these ques-
tions are about half arg·ument and half question. 
The Court: Yes. 
1vfr. Evans: I just want to find out what he did. 
Q. Then when you started towards this hedge the first time 
'vas your foot still on the brake or had it then fallen off? 
.A. '\V11en I startP.d for the hedge the first time I had put 
the brake on and my foot slid off the brake and jumped on the 
. gas, causing it to jump in the hedge. 
page 267 ~ By the Court : 
Q. That is the first time it bit the hedge? 
.A. Yes, sir; just hit the hedge and cut back to the left, ran 
to the left side of the road, on across the road, and I cut it 
back again for the middle of the road and jerking it hard the 
car started back to the hedge tl1e second time, except it just 
barely touched it the second time and then turned back in 
tlw road and turned over. 
By 1\fr. Evans: 
Q. ..A.nd went ovP.r on thP. left side o£ the road~ 
A. It turned over on n1y side, the driver's side. I remem-
bol' it turning· over. That is all I remember. 
Q. lVIr. Yorke, were you drunk that night Y 
A. I wasn't drunk. 
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Q. You say you weren't' 
A. I don't think I was drunk. I was feeling 'the effects of 
it, naturally. 
Q; Who suggested that you go from the Wigwam over to 
Baker's at Mechanicsville 1 
. A. I suggested it at the Wigwam in the presence of every-
body at the table. 
Q. It was your suggestion' 
A. Yes, sir, and everybody agreed to it. 
Q. Do you remember stopping or slowing up 
page 268 r at any time after you left the Wigwam to let ~Ir. 
Lutz catch up with you or see if he was follow-
Ing youY . 
A. I stopped in front of· Royall's and hardly had time to 
stop and shift gears before he came up behind me. I saw the 
headlights of his car and I pulled off again. He didn't stop 
at all. I stopped again at the intersection of Chamberlayne 
Avenue. 
Q. Had you had any trouble or difficulty of any kind in your 
driving or in operating that car from the time yon left the 
Wigwam until the tilne you got up there to that curve 'vhere 
this thing· started 1 
A. I don't remember any. 
Q. What? 
A. I don't remember any. 
Q. Well, .if you had any, wouldn't you remember it' 
A. I guess I would. . 
Q. You drove the car all right up to that point, did you T 
A. Yes. 
Q. Was the flap or curtain at the back of the top open so 
that there could be conversation between those in the rumble 
seat and you all inside of the cabY 
A. It was down so they could talk. 
By the Court: 
Q. What:is that? 
A. The curtain was do'vn in the back so we 
page 269 ~ could talk to the people in the back. 
Q. The curtain stayed down¥ .. 
A. Yes, but you couldn't hardly hear anybody unless· they 
holloaed to you. 
Bv Mr. Evans: 
"'Q. Was that opening open Y. 
A. It was open. 
John L. Yorke v. Marcelle D. Maynard, etc. 185 
John L. Yorke. 
Q. Did you have headlights on your car? 
A. Yes, sir. 
Q. Were they bright headlights or not~ 
A. Yes, they are bright. 
Q. Did you have on your country driving headlights, the 
brig-ht ones, or dimmers 1 
A. I don't have any country lights; I have bright and dim 
and they were bright. 
Q. Do you have hvo kinds of lights, those that you drive 
in the city with and those that you drive out on the highway 
withY 
A. I have bright and dim and I had on bright. 
Q. You had on your brights lights? 
A. Yes. 
Q. And your lights were in good condition Y 
A. Yes. 
Q. And your brakes were in good condition? 
A. ·Yes, sir. 
page 270 ~ Q. Was this a dark night or not Y 
A. Rig·ht dark. 
Q. How far al1ead could you see on a ~traight road with 
your headlights that night? 
A. I didn't .pleasure it. I don't know exactly how far you 
could see ahead. I imagine I could see as far as you could 
with any headlig·hts in good condition. 
Q. You don't know how far you could see? 
A. No, sir. 
Q. vVitb your headlights? 
A. No, sir. 
Q. Of course, you kne'v this curve was in the road by hav-
ing driven over it conung back from. Ellerson? 
- . 
l\fr. Bremner: I submit he has been over that time and 
again. 
The Court: Yes, you have been over that. 
RE-DIRECT EXAl\fiNATION. 
By 1\fr. Bremner: 
Q. It was son1e testimony here by one, if not more witnesses 
that while you were proceeding from the Wigwam to the Sec-
ond Street Road before you got to the point of the accident 
you took the wrong road and you had to back up to get in the 
right one. Do you remember that or not? 
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A. No, I didn't even take that road. 1I wasn't familiar with 
that road at all. 
page 271 ~ Q. I didn't ask you about any particular road. 
I asked you if you remember having driven your 
car to a point past a road that you were supposed to take, 
which necessitated you backing up and Mr. Lutz backing up 
to get into the right road. 
A. I never backed up any at all that night; never backed 
up for any road. 
Q. Do you mean by that you don't remember or you didn't 
do it, which 1 
A.. I didn't do it. 
Q. Now "\vas it a hot nig·ht ~ 
A. It 'vas right warm; it was July. 
· Q. Does liquor affect you n1ore on a hot nig·ht or cold night, 
1'Ir. Evans: Now, if Your Honor please-
"Nir. Bremner: I have shown the quantity drunk and I think 
that is a proper question. I know how it affects some people 
differently. 
The Court: .Al~ rig·ht. 
By 1\~[r. Bren1ner: 
Q. DoP.s it aff~ct you n1ore on a hot night or cold night? 
A. It affects me n10re on a hot night, I in1agine. It affects 
everybody more on a hot nig·ht . 
. 
The Court: Tl1e ans,vPr is stricken out. He supposes it 
affects him n1ore, he imagines. If he can testify as a matter 
of fact, I will admit it, but the answer is stricken 
page 272 ~ out in the form it is given. 
By ~Mr. Bremner: 
Q. "Till you state whether or not you feel whisky more on 
a hot night or a cold night 1 
.A.. On a hot night. 
Q. Do you know where Laburnum Avenue intersects Second 
Street Road and Meadow bridge Road~ 
A. Yes, sir, I know where it intersects. 
Q. "When you are at the point at Laburnmn Avenue and 
Second Street Road which is the nearest 'vay to Niechanics-
ville: out by East llighland Park and hit the Pike out near 
the bal'becue stand and turn to the left and go to 1\'Iechanics-
ville or to go out by Scott's place the way you went that 
night? 
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A. It is nearer to go through Highland Park and East 
Hig·hland Park. 
Q. Were you familiar with the roads on Highland Park 
that night? 
A. Yes, sir, very familiar.-
Witness stood aside. 
page 273 ~ N. C. COX, 
a witness introduced in behalf of the defendant, 
being· first duly sworn, testified as follows : 
DIRECT EXA~IIN.A.TION. 
Bv 1\tir. Bremner: 
··Q. Do you live in Richmond? 
A. Yes, sir. 
Q. \Vere you at the "\Vigwam on the night of July 29th when 
lVIr. Yorke, this young lady :M:iss ~:faynard, and Miss l\iason 
a11d some others of ~ir. Yorke's friends were present? 
A. Yes, sir. 
Q. How many were with you 1 
A. Three besides myself. 
Q. Do you rein ember seeing Mr. Yorke and his party there Y 
A. Yes, sir. 
Q. Wer~ they there when you arrived at the Wigwam or 
'vere you there when they arrived 1 
A. They were there when I arrived. 
Q. vV11cn did you leave the Wigwam~ 
A. Right around midnight. 
Q. Did you leave 1\ir. Yorke and his friends there at that 
timef 
A. They were there when I left. 
pag·c 274 ~ Q. Did you see 1\ir. Yorke and J\IIr. Lutz and 
~Ir. Cottle, his two male companions there, drink-
ing that night 1 
A. Repeat that question. 
(Question read.) 
A. I saw 1\fr. Yorke drinking and one of the young ladies 
that was in the party. 
Q. \Vhich young lady was it,, do you know? 
A. She was introclucP.d to me as Mr. Yorke's date. Now 
'vhat her nan1e was I don't know. 
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Q. It wasn't this young lady here (indicating Miss May-
nard)? 
A. No, sir. 
Q. Now how many drinks did you see ~Ir. Yorke take 1 
A. I would say one or two. I do know he took one; I won't 
say whether he took his second one or not, but I think he did. 
, Q. Did you see the other two gentlemen that were along in 
the same party with Mr. ·Yorke~ 
· A.. I probably saw them, but I had no reason to notice thmn 
particularly. I mean they were not in my party. Mr. Yorkt~ 
and his date came over to my table and had a few drinks and, 
naturally, I saw the crowd. 
Q. Were you drinking? 
A. Yes, sir, I was. 
Q. Were the ladies in tl1e party with you drinking? 
A. They were drinking wine. 
page 275 ~ Q. \Vl1at kind of liquor did you have! 
A.. Old Benefactor. 
Q. Is that a .Scotch whisky? 
A. Yes, sir. 
Q. What quantity did you haveY 
A. One pint. · 
Q. Did you see any liquor on the table at which 1\{r. Yorke 
and his party were seated Y 
A. I saw a Seag-ram's bottle there. What kind of whisky-
was in it I couldn't say. 
Q. A.re you in a position to say whether ~{r. Yorke and the 
other g·entlemen with l1im showed the effects of drinking when 
you saw them there? 
A. Well, I think they did. 
Mr. Evans : I ask the ans,ver be stricken as an opinion.· 
The ·Court: The answer is speculative. If the witness no-
ticed their actions. he can state that, but not what he thought. 
A. (continued) I don't think it was any doubt but what 
they had been drinking and it was noticeable. It was no ques-
tion about that, as far as that is concerned. 
Q. Tell the jury why you say it was noticeable that Yorke 
was drinking. 
A. Well, he seenwd to be having a very nice time. 
Q. Well, in what w.ay? I know some people 
page 276 ~ have a mighty good time without drinking. 
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~fr. Evans: I object to the private conversation between 
1\fr. Bremner and the witness. 
The Court: Objection sustained. 
By J\fr. Bremner : 
Q. I asked you why you said it was noticeable 1\tlr. Yorke 
was drinking and you said because he w.as having a nice time. 
Look at the gentlemen and tell them what you mean by having 
a nice time to cause it to be noticeable. 
A. Well, I guess you 'votlld consider it by dancing and telling 
jokes and what not; a little bit unusual, I would say; out of 
normal. 
Q. How long had you known J\Ir. Yorke¥ 
A! I met lVIr. Yorke in 1930 and I hadn't seen him since 
them until then-since 1931, to the best of my recollection. 
Q. In other ·words, fro1n 1931 to the night at the vVigwam 
you hadn't seen him 1 
A. That is the best of tny knowledge. 
Q. What did he do, if anything, that was not normal? You 
said his conduct w·asn't normal. What did he do, if any-
thing, that wasn't normal1 You went to V. P. I. with ~{r. 
Yorke, didn't you Y 
A. Yes. 
Q. Well, if you know, just tell the jury wl1at he did that 
wasn't normal. 
page 277 ~ A. I don't like to say the n1an was drunk, but he 
seemed to be feeling very good for some reason 
and I don't think he would deny the fact-
The Court: Objection sustained. This witness can't tell 
what 1\fr. Yorke would sa.y and can't cmnment on what Mr. 
Yorke would say or 'vouldn 't say. He started out "I don't 
think 1\fr. Yorke would deny the fact'' on a proposition of what 
lVIr. Yorke would, say or 'vouldn 't say. 
By M~r. Bremner: I 
Q. Did l\ir. Yorke have any drinks out of your Old Bene-
factor bottle 1 
~~. Yes, sir. 
Q. How many1 
A. One or two. I don't kno:v whether he took any· more 
or not. 
Q. "\Vas the liquor bottle on his table after he had taken 
the one or two drinks out of your bottle when you leftY 
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A. Repeat that question. 
Q. After he had taken one or two drinks out of your Bene-
. factor bottle did you see the bottle of Se~grams on his table 
'vhen you left the Wigwam¥ 
A. I saw the Seagrams bottle on their table before and 
after, too. . 
page 278 ~ Q. Before and after what 1 
A. Before and after he took the drinks out of 
my bottle ; that is what I mean. 
Q. Did ·you see any of the parties eating anything there? 
A. Eating anything? 
Q. Yes; anyone in 1\Ir. Yorke's party. 
A. I couldn't answer that question. They may have and 
may not; it has been so long ago. 
CROSS EXAMINATION. 
Q. ~fr. Cox, where. do you live Y 
A. 4311 Coventry Road, Windsor Farms. 
Q. "\Vhat is your occupation f · 
A. I am en1ployed by J an1es S. l{emper & Co., as assistant 
district manager, Richmond. 
Q. On this particular night you were out at the Wigwam 
with three other people, I believe, and one of them was a 
man and the others were two young ladies? 
A. That is correct. 
Q. llad you been drinking that night Y 
A. Ihad. 
Q. Wha.t did you drink; Old Benefactor¥ 
A. Yes, sir. e 
Q. Did you drink anything else Y 
A. No, sir . 
. page 279 r Q. You didn't? 
A. Nothing but White Rock with it. , 
Q. vVhat did the others in your party drink, if anything¥ 
A. You mean the ones with me7 
Q. Yes. · 
A. Well, the boy drank Scotch whisky and the girls drank 
wine. 
Q. Did they drink out of your bottle 1 
A. The girls Y 
Q. I mean the other boy. Did he drink out of your bottle 
or did he have another bottle t 
."" 
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A. No, sir, the boy with me didn't have any bottle except 
the one I took out there. 
Q. You furnished the whisky for your party? 
A. Yes, sir. 
Q. And the· ladies in your party were drinking beerY 
A. Wine. · 
Q. Yon bought tha.t out there? 
A. I wouldn't like to say whether we bought it there or 
whether we carried it out there, but I do know the girls were 
drinking wine. 
Q. Were you intoxicated 7 . 
A. Well, I had had hvo or three drinks. 1. I wasn't at all out 
of the way. 
Q. I asked if you were intoxicated. 
A. I would say I wasn't mit of the. way. I had had two or 
three drinks of Scotch whisky. I was capable of 
page 280} doing most anything I wanted·to. 
Q. Don't you remember you testified in the case 
that was tried here brought by Miss 1\{ason some months ago 
against 1\{r. Yorke-
A. Yes, sir. 
Q. That you testified on June 1st or 2nd, 1937, in that caseY 
A. I recall the case. 
Q. I am reading from page 268 where you were asked by me 
with respect to the question of intoxication and as to who 
was intoxicated an.cl I asked: "You say that includes your 
party, too''' and you answered: ''My party and his.'' I 
asked you: ''All intoxicated?''-
, Mr. Bremner: I think he ought to read the question and 
answer previous in as much as in the question the word 
"too" is there. 
The Witness: I can answer the question, if he wants to 
know that. 
The Court: Go ahead. 
By l\fr. Evans: 
Q. I said: "All intoxicated?" You said: "As far as I 
could see. '' Is that your testimony? 
A. If that is in there, that is what' I said. 
Q. Yon still say that, don't you, or do you 7 
A. 'V ell, after you take two or three drinks I guess most 
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persons would consider it slightly intoxicated, but 
page 281 ~ at the s~nne time I still say I was capable of doing 
anything I wanted to do. 
Q. I further asked you the direct question: '' V\T ere you 
intoxicated~'' and your answer was : '' Oh, I had several 
drinks ; I wasn't drunk. '' 
A. That is true. 
Q. Is that still true~ 
A. Absolutely. 
Q. I then asked you: ''"\Vhat do you mean when you say 
everybody was intoxicated~ Do you mean they were drunk¥'' 
and your answer was : ''No, I didn't mean dnullc I mean they 
had been drinking.'' Is that also true "l 
A. It is no doubt all of then1 had been drinking, to my 
!llind, and it is awfully hard to· state definitely when a per-
,. Aon is absolutely drunk. In other words, I \Vould say lVIr. 
V Yorke ·was very nn1eh intoxicated; no doubt about that in my 
mind. 
Q. Would you say he was drunk1 
. // A. I would say he was in such a condition I wouldn't have 
V ridden back to Richmond with him. 
Q. I didn't ask you that-
The Court: One n1inute. Answer the question and· con-
fine yourself to the question. 
~Ir. Bremner: Now, Your Honor, ma.y I hav.c 
page 282 ~ the question read~ 
The Court: He asked if he was into.ricated and 
he went off to say what he \Vou1d do. That answer is stricken 
out because it is not responsive to the question at all. 
1\:lr. Bremner: You only strike out that part where he goes 
into irresponsive n1atter? 
The Court: I don't strike out that part that is respon-
sive; that part which is wholly ir:responsive is stricken out. 
::Mr. Bren1ner: rrhe part that he says he was intoxicated--
':I:he ·Court: lie can't go into what he could do or couldn't 
do. He went into his opinion of what the. man could do. 
By 1\tlr. Evans : . 
}
. Q. :Nir. Cox, ''ras 1\ir. Yorke drunk? 
·A. I wouldn't say he was dead drunk, l)ut I would say he 
appeared to be intoxicated in my opinion. 
Q. In the forn1cr trial I asked you that identical questio11 
on page 269 of the record: "v\Tas Mr. Yorke drunk~" and 
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your answer was : ''I wouldn't say he was actually drunk, 
but he had been drinking considerable.'' 
.A. That is true. 
Q. Is that still true? 
page· 283 r .A. I say he 'vas very much intoxicated. 
Q. Do you hold to what you testified under oath 
before or do you 'vant to change it? 
.A. I ·certainly do hold to it. It is no question concerning 
it. I told the truth then and I am telling it now. 
Q. Can you say you only sa'v him take one drink, I believe.· 
That, you said, was taken from your bottle? 
A. I saw him take one or two drinks out of my bottle. 
Whether he took any more I don't know. 
Q. Now didn't you say several times in response. to Mr. 
Bremner's questions that you saw ~fr. Yorke take only one 
ili~k! . 
- Mr. Bremner: If Your Honor please, I object. He certainly 
stated he took one or two drinks. 
The Court: Objection overruled. The question can be 
asked 'vhether he said that. 
By ~fr. Evans: 
Q. .And then didn't you attempt to say what you thought 
he might have done besides taking one drink Y 
A. .About what Y 
Q. Didn't you say in direct examination that you saw Mr. 
Yorke take one drink Y 
A. Go back and. read the question and I will verify it. 
The Court: No, you answer the question that was asked 
you. 
page 284 ~ By Mr. Evans: 
Q. Didn't you say in direct examination that 
you saw· Mr. Yorke take one drink? · 
.A. I certainly did and he probably took t~o and maybe 
more. 
Mr. Evans: I ask that the answer be stricken. 
The Court : l\fr. Cox, you lmow enough to answer a question 
when you are asked whether you saw a man take a drink to 
answer it that you saw him take one, if you saw 'him take 
one, and if you saw him take more, to answer that you· did. 
The Witness: It is true I saw him take one or two. 
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The Court: I .told you not to indulge in surmise, what you 
thought he took. 
The Witness: I sa'v him take one or two. 
By ~Ir. Evans : 
Q. Didn't you say in direct examination that you saw Mr. 
Yorke take one drink? 
A. One ·or two. 
Mr. Bren1ner: Now, if Your Honor please, I think in fair-
ness to the '"itness that in as much as he has asked his testi-
mony to be read, I vouch the record. 
The Court : I will let the reporter go back .and read it to the 
jury; I was going to do it myself, but this witness 
page 285 ~ is not entitled to have the record read to him be-
fore he answers the question. 
:fiir. B.remner: I am not criticizing what has been done; I 
have more sense than to do that. 
Note: The reporter read as follows from the direct exami-
nation of the witness: 
'' Q. N o"r how many drinks did you see l\Ir. Yorke take 1 
A. I ''roulcl say one or two. I do know he took one ; I won't 
say whether he took his sec.ond or not, but I think he did.'' 
Mr. ·Evans : Then I· move that the surmise be stricken, 
whicl1 the Court did. 
By 1\-fr. Evans: 
Q. Isn't it a fact you only were able to testify you saw 
him take one drink and you clidn 't sec him take but one drink Y 
A. One or two. 
The Court: All right; that is enough. 
A. (continued) It has been so long ago I can't state defi-
nitely whether it was more than one. 
Q. Whether one or more? 
A. One or more. 
· page 286 ~ lvir. Bremner: I submit he has been over that 
more than once. 
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By 1\{r. Evans : _ 
- Q. You, I believe, had been to V. P. I. with Mr. YorkeY 
A. That is where I n1et him. 
Q. While you were a student there f 
A. That is correct. 
RE-DIRECT EXAlVIINATION. 
By Mr. Bremner: 
Q. You and lVIr. Yorke are friendly, aren't you? 
A. We ·were friends; that is true. 
Witness stood aside. 
1vlr. Bremner: The defendant rests. 
The Court: Gentlemen of the jury, in the examination 
of this last witness Mr. Cox there was some objection in-
terposed by ~ir. Evans to son1e ans,vers given by ~fr. Cox 
that counsel for 1\!Ir. Yorke insisted or contended should go to 
you. By any of the rulings that I made on any of 1\ir. Cox's 
testimony the Court did not mean to exclude from your con-
sideration anything that Mr. Cox saw or it 'vas his best recol-
lection that he had seen, but where he did undertake to go 
purely over- into the realm of surmise and specu-
page 287 r lation, then the Court did exclude that from your 
consideration, but anything he saw or said to his 
best recollection he ~sa-w is evidence before you. 
R. P. MORRIS, 
a witness introduced in rebuttal by the plaintiff, being first 
duly sworn, testified as follo·ws : 
DIR.ECT EXAlVIINATION. 
By Mr. Evans: 
Q. State your full name. 
A. Robert Price Morris. 
Q. Where do you live 1 
A. Ridge Church, Three Chopt Road. 
Q. Is that in Henrico County? 
A. Yes. 
Q. What is your position? 
A. Superintendent of the western part of the county, road 
department. 
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Q. What was your position on July 29, 1936Y 
A. I was foreman at that time for the county, road depart-
ment. 
Q. On July 29, 1936, were you or not engaged in any work 
on the Second Street Road for Henrico Countyt 
page 288 ~ A. 29th Y 
Q. July 29, 1936 t 
A. Yes, sir. 
Q. In what work were you engaged at that time f 
A. We laid a pipe line down there going into Judge Mon. 
cure's property and we were pulling the shoulders along the 
road and hauling dirt down to this S\vamp-Chickahominy 
swamp. 
Q. IIauling dirt to Chickahominy swamp¥ 
A. Yes, sir. 
Q. What was the purpose of pulling the ditches, as you 
say? 
A. To. haul the dirt down there to the Chickahominy for a 
fill. 
Q. To get some dirt for a fill? 
A. Yes. 
Q. What equipment did you use for that purpose! 
A. Road machine and tractor. 
Q. Just tell the jury what that is and how it \Vorks. 
· A. I suppose everybody knows what a road machine is, a 
blade and four wheels where you pull the ditches and cut it 
back. 
Q. On what part of the road, if any part, does the bhide 
operate? 
A. The shoulder part. 
Q. 1\Ir. ~tlorris, did you or not inspect the. road at the curve 
of J\ir. Andrew R. Scott's property and Judge Moncure's 
property on Second Street Road on July 30, 19361 
page 289 ~ A. Yes, I was along there at that time about 
six o'clock the day before. I mean the 26th-! 
mean the 29th. · 
By Mr. Bremner: 
Q. Which was it f 
A. The 29th. 
By the Court: 
Q. At six o'clock? 
A. At night, yes, sir. 
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.. Q. Six o'clock in the afternoon? 
A. Yes, sir. 
Q. What had you been there for? , 
A. Well, we had been ·working down at the bridge. Mr. 
Bailey, who was superintendent at that time, he ·worked a 
bunch of men down there until four o'clock and after four 
o'clock I took the regular county force down there and worked 
an hour and a half 01~ a couple of hours after quitting time, 
after four o'clock. 
Q. And passed over this curve? 
A. Yes, sir. 
Q. vVill you please tell the Court and jury whether there 
was any dirt on that road when you went over it at the time 
and, if so, where it was and how deep it was Y 
A. It wasn't any there other than with pulling 
page 290 r it up and taking the machine and cutting it back. 
It wasn't any dirt on the 18 foot pavement other 
than dust or s01nething that "\v·as left from the machine. It 
'vas perfectly clear. 
Q. '¥"ill you please state 'vhether at any point beginning 75 
or 100 feet before the curve towards Richmond do,vn past the 
curve a distance of 100 or 200 feet there was at any point on 
the macadam road dirt to the depth of 6 inches~ 
A. I a1n quite confident it was nothing on the n1acadam part 
because 've always cut it back. 
~fr. Bremner: I move to strike that part: "we always clear 
it back,'' unless he was there and knows it. 
The Court: Yes, so much of his answer as says there 
'vas none there except some dust in the road is all right, but 
the conclusion that ''w·e always do it'' is stricken out. 
By 1\fr. Evans : 
Q. Now how deep was tho dust that you saw on the macadam 
road? 
A. Well, it wouldn't have been o·ver an inch and that was 
in a particularly rough place where the machine blade 
'vouldn 't hit square on the pavement. 
Q. No'v on the·day following· did you go back to that point? 
A. Yes, sir; seven o'clock the next morning. 
Q. 'Vhy did you go back the next morning at 
page 291 ~ seven o'clock? 
A. 'Ve installed a pipe going into Judge J\1on-
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cure's property about 100 or 150 feet down-I reckon about 
300 feet below the curve. 
Q. I couldn't quite hear you. 
A. About 300 or 350 feet below the curve. 
By the Court : 
Q. You installed a pipe into Judge 1\{oncure 's property 
about 300 feet below the curveY 
A. Possibly 350. 
By Mr. Evans: 
Q. You went a round that same curve again? 
A. Yes. 
Q. Did you or not see any marks on the road? 
A. That morning' 
Q. Yes. 
A. Yes, sir. 
Q. Now did you or not make an inspection of the road that 
morning at the curve' 
A. Yes. 
Q. Why did you make it~ 
A. Well, because I was particularly interested ~n the main-
tenance of it, to see whether there 'vas anything in the road 
that would cause an accident or not. 
Q. Did you :find any dirt. on the macadan1 part of the road 
that morning~ r . 
page 292 r :Mr. Bremner: vVe object. He can state wha.t 
he found. 
Mr. Evans: This is rebuttal testimony. I submit in re-
buttal it is proper, but if the Court prefers I will be glad to 
withdraw the question and ask another. 
Q. vVhat did you find o~ the road that morning? 
A. Well, the san1e it was the day before; nothing but dust 
along the edges. 
Q. How far over into the macadam did that dust extend? 
A. Oh, I wouldn't say over six inches. 
Q. Did it extend at any point at or near that curve either 
before, coming to Richmond, or beyond it going towards Eller-
son, as far as five or six feet out into the macadam? 
A. No, sir. 
Q. Towards the center? 
A. No, sir, because it is only about 18 inches between the 
road there and that hedge and it wouldn't be but very little 
dirt at the most. 
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Q. How deep at the deepest point was the dirt on the 
macadam road at or near this curve that morning' 
A. Approximately an inch; something like that. It had 
already been cut back with the machine. 
page 293 } Q. "r as it at any point as deep as 6 inches Y 
A. No, sir. 1 • • • 
Q. Now when you inspected_ it did you inspect it in an 
automobile or on foot or how? 
A. On foot because we stopped down below where this acci-
dent occurred to put this pipe in and, of course, we walked 
back up there and looked at it. 
Q. Did you talk after that time with Mr. Yorke, the defend-
ant in the case; this gentleman sitting here? 
A. I talked with the fellow that drove the milk truck, if he 
is the same one, a day or two afterwards. 
Q. He drove a milk truck for what company7 
A. Richmond Dairy. 
Mr. Bremner: We object, unless there is an identification. 
Mr. Evans: Stand up, Mr. Yorke. 
The Court: See if he identifies him. 
The Witness: I wouldn't like to identify him because he 
had different clothes on. I never saw t:he gentleman but a 
tin1e or two in my life~ 
By :Nfr. Evans: 
Q. Did you talk with any man, whether you can identify 
him or not now, who said to you that he-
~Ir. Brenu1er: lV" e object. 
1\{r. Evans: Let me ask the question out of the 
page 294 ~ presence of the jury.· 
Note : The jury retired from the courtroom. 
By ~Ir. Evans: 
Q. Did you talk with any man or with the man who was 
the driver of a n1ilk truck and who said to you that he had 
been the driver of the automobile which was in the accident 
at that point on the Second Street Road T 
A. \Vell, I talked to him and I don't remember just what 
he said, ·whether he said he was driving or not, but I presume 
he ·was. I don't remember anything that he said, other than 
particularly interested in the road. I presume he was the 
same fellow. 
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Q. Did the man you talked with or not drive a milk truck~ 
A. Yes, sir. 
Q. Did the man that you talked with or not say whether 
he had been in that accident¥ 
A. I wouldn't like to say, but I am pretty sure he did . 
. Q~ Did the man you talked with say anything about there 
having been dirt on the road which caused him to skid and 
'vhich caused the accident? 
A. Not a word. 
1\Ir. Bremner: I think that is rmproper for about six 
reasons. 
The Court: Objection sustained. 
page 295 ~ Note : The jury returned into the courtroo1u. 
CROSS EXAl\1INATION. 
By Mr. Bremner: 
Q. Mr. 1\'Iorris, in reply to one of JNir. Evans' questions 
you :p1entioned the 26th on one occasion. What happened 
on the 26th~ 
A. I couldn't tell you just \vhat happened on the 26th. 
Q. I mean when 1\Ir. Evans asked you a question one time 
you said on the 26th and then you jumped back to the 29th .. 
Why did you say the 26th~ 
A. The reason I say the 29th \vas because we had a report 
on that day. I merely said the 26th because he said it; I 
wasn't paying much attention to it. 
Q. You weren't paying much attention to it¥ 
A. To the elate. 
Q. You do admit that on or about that tinte there \Vas dirt 
pulled up out of the ditch on the rig·ht-hand Eide of the road 
between Norwood A venue a.nd the C. & 0. Railroad track~ 
along the property of Judge l\Ioncure there1 
A. Yes, sir. 
Q. Isn't that true Y 
A. That is right. 
Q. And you do admit that the shoulder at the point there 
\vhere the curve is is n1ighty narrow, maybe less than 2 feet, 
isn't it1 
A. ·Yes, sir. 
pag·e 296 ~ Q. And you do admit that even the morning 
after the accident there was fine dust on top of 
that bard surface road at points an inch deep, don't you 1 
A. Possibly at certain points. 
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Q. At certain points an inch deep and that dust was real 
fine, wasn't it¥ 
A. Yes. 
Q. And the surface of the highway was smooth, 'vasn't it¥ 
A. Well, not as smooth as some of it. Ordinarily it was 
practically smooth. 
Q. It 'vas practically smooth? 
A. Yes. 
Q. And that real fine dust an inch deep at different points 
on the road would be slippery if an object hit it suddenly; 
isn't that true? 
lVIr. Evans: I object. I think he can ask him the condi-
tion, but he is putting words in this witness' mouth. 
lvlr. Bremner: He is on cross examination. 
The Court: Objection sustained. 
By 1\fr. Bremner : 
Q. For ho'v long a distan~e on that road did that sand 
continue that you saw the next mon1ing tha.t was at points 
an inch deep? 
A. It didn't come up on the paven1ent more than 
page 297 ~ 6 or 8 inches. 
Q. Ifo'v far north and south-1 believe the sur-
veyor calls it east and west; how far extending on the road 
running in the direction fr01n Norwood Avenue to Chicka-
hominy station; in other words, what was the distance in 
length of it 1 
A. I expect that is three-quarters of a mile. 
Q. About three-quarters of a mile it was perhaps an inch 
deep? 
A. It might be a. little more. 
Q. You said you had a reeord. I-Iave. you a record of when 
you put that pipe in at Judge J\{oncure 's? 
A .. It 'vas either the 29th or 30th, I don't know which. 
Q. So you don't know that; do you¥ 
A. I know we put the pipe in the morning after the acci-
dent. 
Q. Do you know which date? 
A. I can't say exactly what date. 
Q. Have you a record¥ 
A. Yes, ''"'e had a record of it. 
Q. Where is it! 
A. At the courthouse. 
Q. "W11en were you summoned as a witness? 
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A. Day before yesterday, I believe. 
Q. Does the record show a pipe was put in at Judge Mon-
cure's T · 
A. I don't know whether it shows a pipe; it shows work 
along there. 
-page 298 r Q. I asked you if the record showed the date. 
You said you lmew the pipe was put in on the 
29th? 
A. 29th or 30th. 
Q. You said the 29th or 30th. I asked you does the report 
show that and didn't you say yes? 
A. I probably did, but I know v.re put this pipe there the day 
after this accident because we stopped there to put the pipe in 
and I saw the skid n1arks and walked back to look at them. 
Regardless of what it 'vas I don't know, but I know we walked 
back .and looked at it. 
Q. Have you a record showing the date you put the pipe in 
at Judge lVIoucure 'sf 
A. I don't know whether the record 'vill show that, but it 
will show we worked there. 
Q. It is nothing in the record-
A. It ought to sl1ow we laid the pipe, I imagine. Mr. Bailey 
was superiutende11t. at the time. 
Q. Did you ever see the record Y 
A. I saw the daily report, but I don't know that it showed 
laying pipe. It would show we worked several roads-cer-
tain roads. 
Q. Did you say the road was con1pleted-the road along 
there 'vas completed before the 30th? 
A. I wouldn't like to say. 
Q. Then you don't know whether it was com-
pag·e 299 ~ pleted on the 28th, 29th or 30th, do you? 
A. No, because 've were working along there 
quite a while. Just offhand I would know what date. 
Q. There was dirt on it for more than one day, wasn't it Y 
A. Yes. 
Q. You are certain of that? 
A. It wasn't pulled up, other than this dust where we pulled 
it up and took the machine and cut it back. 
Q. How long a distance would the machine run a.t one time Y 
A. Sometimes go a mile, sometimes two. No certain dis-
tance. 
Q. Did you work beyond Norwood Avenue closer to Rich-
mond in the ditches after that particular time? 
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A. .. Coming up Second Street RoadY 
Q. Yes. 
A. Yes, sir, 
Q. Is that road known as Wilkinson Road? 
A. No, sir; Wilkinson Road is back up Norwood Avenue; 
leads off to the left going down Norwood Avenue ; coming into 
Richmond it would be leading off to the right. 
Q. You say Mr. Bailey 'vas superintendent. 
A. At that time, yes, sir. 
Q. Is this the report that you refe-r to 7 
A. This shows that work along Second Street Road and 
Norwood; road machine Wilkinson Road. That stateR the 
machine worked on Wilkinson Road. That is Au-
page 300 ~ gust 1st. 
Q. Is that the report to which you referred 
when you said it would show when the work was done Y 
A. That is the weekly report there for the whole weelr, isn't 
it? 
Q. All I know is what I sho'v you. My question was· when 
you said tha.t you had it on a report is that the report to which 
you refer? 
A .. If it covers those dates. I don't know. 
Q. I think it shows week ending August 1st. That would 
include the 29th and 30th of July, 'vouldn 't it~ · 
A. Well, I know we laid this pipe after that accident, re-
gardless of what date it was. We stopped down below to 
lay the pipe and saw the marks and went back to look at it. 
That 'vas seven o'clock the morning after the accident. 
Q. I think you misunderstood my question. My question 
is that in reply to one of my question a few moments ago 
I asked vou ho"r vou fixed on the dates. You mentioned some-
thing· about a pipe into Judge Moncure's property and then in 
answer to another question you said a report would show it 
and the report would be signed by a man named Bailey. Now 
the report 'vhich I handed you and which will be marked Ex-
hibit No.7, is signed by Bailey and I ask you is that tl1e report 
which you mentioned in reply to my question about 
page 301 ~ ho'v you fixed the date 7 
A. Well, I hacln 't seen the. report then. 
Q. I know, but I have shown you the report. 
A. I don't think ·the report calls for laying pipe at all. 
They usually show what road you work on. 
Q. Is there any other report filed concerning the work on 
Second Street Road during the week ending August 1st other 
than that one f 
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A. We have a daily report which g-oes to our equipment 
depot; the maintenance report goes to the courthouse. 
Q. Would the daily reports be included in. that w_eekly re-
port¥ 
A. They would be separate forms, of course. 
Note: Report :filed and marked Exhibit No. 7. 
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COUNTY OF IIENRICO 
Department of Public Works 
B District Week Ending Aug 1, 1936 
WEEKLY MAINTENANCE REPORT M T w T F s 
- -- - - - -
Bridges repaired-Second St. (3) New Deck 
Culverts or inlets cleaned 
Cleaning Ditches-Second St. Road-Norwood Ave. 
Road Machined-Wilkinson 
Patching Surface Gravel-Wilkinson 
Scari{~ing-Sections-Penick Lane-Cottage 
Patching Surface Bitumen-Second St.-Norwood 
Laburnum Hilliard Dum barton Wester 
Cars material unloaded 
Loads Cinders hauled 
Loads Stone hauled 
Loads Washed Gravel 
Loads Pit Gravel hauled 
Shoulders Mowed-Hungary Spring 
Sidewalks Repaired 
Loads Refuse Collected 
Removing snow 
Regrading Kenwood Ave. P.W.A. -- - - - - -
Truck 80 Hrs. F. C. Bailey 
Mizer 6 Hrs. Superintendent 
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By Mr. Evans: 
Q. 1\ir. :Niorris, were you or was l\ir. Bailey actually in 
charge of the job out there~ 
A. Mr. Bailey was down at the bridge working during the 
day. I suppose he was wholly in charge of the men. 
Q. But you were there working 1 
A. I was there the day before this accident in the-I mean 
the night before and the morning after. 
Q. Is Mr. Bailey still superintendent in the. county1 
A. No, sir. · 
Q. Is he with the county now 7, 
.A. No, sir. 
page 304 ~ Q. Who succeeded 1Ir. Bailey 7 
A. I did. 
Q. Ho'v long have you been with the county~ 
A. About three years. 
'Vitness stood aside. 
page 305 r J. W. SADLER, 
being recalled in rebuttal, testified as follows: 
DIRECT EXAl\1INATION. 
By Mr. Evans: 
Q. l\Ir. Sadler, there has been testimony here in behalf of the 
defendant with reference to certain dirt on the highway on 
Second Street Road at the point where this accident occurred. 
1 will ask you how you n1ade your examination or inspection of 
the road on the night of the accident; on foot or otherwise Y 
A. The inspection of the road I made around there was 
on foot. I left the car and walked around. 
Q. Did you or i1ot have a flashlight f 
A. Yes, sir, I did. 
Q. Did you or not use it 1 
A. Yes, sir. 
Q. In connection with the inspection of the road? 
1\.. Yes, sir; I did. 
Q. Please state whether you saw any dirt on the road that 
night. 
A. There was just a little dirt on the road. At that time 
all over the country everything was unusually dry 
pag·e 306 ~ and there was an accun1ulation of dirt and- dust 
everywhere and this road had been worked; that 
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is, the ditches on the road had been worked just a few days 
before this. This working of this ditch extended from Chicka-
hominy swamp up to Norwood Avenue and there was just 
a small accumulation of dirt on the main surface of the road. 
t would say it \V~sn 't any more. than a quarter of an inch. 
By the Court: 
Q. You mean not at that time 7 
A. Yes, sir, I mean the depth of it,. that it wasn't a quarter 
of a.n inch thick, and the skid marks on the road had cut 
through this-
Mr. Bremner: I object to going back to the skid marks 
again. They have gone into that fully yesterday and he was 
recalled to reply on the question of the dirt. 
The Court: This is rebuttal, Mr. Evans, unless it is the 
location of where the dirt was. If it is for that purpose, it is 
proper. 
lVIr. Evans: Just eliminate, if you will, Mr. Sadler, any-
thing about skid marks. So the jury won't be confused, every-
thing· ~Ir. Sadler said up to the point of skid 1narks is before 
the jury? · 
The Court: Yes. 
page 307 ~ By J\!Ir. Evans : 
Q. Now, lVIr. Sadler, ho\v far out on the 
macadam service of the road did this dirt extend 7 
A. Well, that .would vary in places. Some places if would 
be maybe over into the center of the road; some places might 
go across the road. · 
Q. Now was the estimate of quarter of an inch you gave 
of its depth the depth you found at any particular spotY 
A. That is on the surface of the road? 
Q. That is, on the macadam surface Y 
A. On the macadam suface. It wasn't more than a quarter 
inch thick on any point on the macadam surface, unless it 
was a little place maybe 12 inches from the shoulder of the 
road \vhere they dragged it out and smoothed it; might be a 
little bit more dirt there in the open, might be half an inch 
or three-quarters because it was some places on the edge 
of theToad it probably wouldn't be a foot up on the macadam 
- -------- -----~~-
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CROSS EXAMINAT!ON. 
By Mr. Bremner: 
Q. Mr. Sadler, at the trial of the Mason case Mr. Evans 
asked you this question and didn't you give this answer: 
"'Vhat 'vas the depth of the dirt on the macadam at the 
thickest part at a distance 75 feet on the Richmond side 
of the turn to the point where the car stopped Y'' 
page 308 r and didn't you answer: ''I am confident it wasn't 
. any place in there that was over half an inch deep. 
I would say from quarter to a half inch thick at the thickest.'' 
Yon said that, didn't you? 
A. I think I did. 
Q. ''On the macadamf" and wasn't your answer: "Yes, on 
the n1acadam road.'' Didn't you testify to that at the last 
trial Y 
A. I think so.· 
'Vitness stood aside. 
Testimo11Y concluded. 
All of which is signed, sealed and made a part of the record 
in this case on the 6th day of July, 1938, after due notice in 
writing to counsel for the plaintiff. 
page 309} 
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BILL OF EXCEPTION NO. 2. 
Be it remembered that at the :first trial of this case, wnile 
the 'vitness, Officer J. W. Sadler was on the witness stand, 
the defendant, by counsel, offered to prove by this witness 
and Officer W. J. Hedrick that they had made an examination . 
of the automobile in which the plaintiff was injured on the 
night of the accident and that they, or one of them, found 
two condoms on the floor of the car just forward of the rumble 
seat on which the plaintiff was riding, to which testimony the 
plaintiff, by counsel, objected. 
The Court sustained :the objection of the J:>laintiff and 
refused to allow the defendant to introduce the aforesaid 
testimony, to whicl1 action of the Court the defendant, by 
counsel, excepted, for the reason that the evidence was proper 
as tending to discredit the testimony of the plaintiff to the 
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effect that she had protested to the defendant concerning 
the manner in which he was driving his automobile and for 
the further reason that the evidence sought to be introduced 
was corroborated with the testimony already introduced to 
the effect that a hunch of the plaintiff's hair \vas found by the 
witness, Sadler, caught iu between the cushion and the cor-
ner of the rumble seat in the automobile, all of which vrould 
strongly tend to corroborate the testimony of the defendant 
to the effect that no one in the car complained concerning the 
manner in which he ·was driving his automobile. 
All of which is signed, sealed m1d made part of 
page 310 ~ the record in this case on the 6th day of July, . 
1938, after due notice in writing to counsel for the 
plaintiff. 
WILLIS D. ~fiLLER, Judge, (Seal) 
page 311 ~ BILL OF EXCEPTION NO. 3. 
Be it remembered that at the first trial of this case and 
after the plaintiff had introduced all of the testimony on her 
behalf, and rested her case, the defendant, hy counsel, made a 
motion to strike out a.nd exclude from the consideration of the 
jury all of the evidence introduced on behalf of the plaintiff 
for the reason that the evidence did not disclose a case of 
gross negligence or wilful or wanton injury, for the reason 
that the evidence amply disclosed that the plaintiff and de-
fendant had been drinking whisky tog·ether a short while 
prior to the accident, and that the plaintiff knew, or, in the 
exercise of ordinary care for her own safety, should have 
kno'vn that the defendant 'vas an unsafe driver, a.nd that, 
therefore, when she entered the automobile of the defendant 
and~ continued to ride with him, under the circu1nstances, her 
conduct in this behalf constituted such negligence on her part 
as should bar any recovery by l1er as a matter of law, and for 
the further reason that the plaintiff made no sufficient pro-
test to the defendant eoncerning the manner in ·which she 
alleged he was driving his automobile. 
But the Court overruled the said motion, to which action 
of the Court the defendant, by counsel, excepted, for the 
reasons assigned, as stated above. 
All of which is signed, sealed and n1ade a part of the record 
in this case on the 6th day of July, 1938, after due notice in 
writing to counsel for the plaintiff. 
WILLI8 D. ~fiLLER, Judge, (Seal) 
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page 312 ~ BILL OF EXCEPTION NO. 4. 
Be it remembered that at the first trial of this case and after 
all the evidence as set forth in Bill of Exception No. 1 had 
been offered by the plaintiff and the defendant, and both had 
rested their cases, the defendant, by counsel, made a motion to 
strike out and exclude from the consideration of the jury' all of 
the evidence introduced on behalf of the plaintiff for the 
reason that the evidence did not disclose a case of gross 
negligence or wilful or wanton~ injury, for the reason that the 
evidence a.1nply disclosed that the plaintiff and defendant had 
been drinking wl1isky together a short while prior to the acci-
dent and tha.t the plaintiff knew, or, in the exercise of ordinary 
care for her own safety, should have known that the defendant 
'vas an unsafe driver and that therefore when she entered the 
automobile of the defendant and continued to ride with him 
under the circumstances her conduct in this behalf constituted 
such negligence on her part as should bar any recovery by her 
as a ma.tter of law, and for the further reason that the plain-
.. tiff made no sufficient protest to the defendant concerning the 
manner in which she alleged he was driving his automobile. 
But the Court overruled the said ~fotion, to which action 
of the Court the defendant, by counsel, excepted, for the 
reasons assigned, as stated above. 
All of which is signed, sealed and made part of the record 
in this case on the 6th day of July, 1938, after due 
page 313 ~ notice in writing to counsel for the plaintiff. 
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BILL OF EXCEPTION NO. 5. 
Be it remem.berecl that at the first trial of this case, and 
after all the evidence as set forth in bill of exception No. 1 had 
been heard, and both the plaintiff and defendant had rested 
their cases, the defendant, by counsel, objected to the giving 
of any instruction on behalf of the plaintiff because the 
evidence did not disclose a case of gross negligence or wilful 
or wanton 'vrong, and also because it affirmatively appeared 
from the evidence that the plaintiff, herself, was guilty of 
such negligence as should bar any recovery by her as u matter 
of law. 
All of which is signed, sealed and made part of tlJC record 
in this case on the 6th day of July, 1938, after due notice 
in writing to counsel for the plah1tiff. 
WILLIS D. MILLER, Judge, (Seal) 
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page 315 r BlLL OF EXCEPTION NO. 6 .. 
Be it remembered that at the :first trial of this case, and 
· , after all of the evidence as set forth in Bill of Exception No. 1 
had boon offered by the plaintiff and the defendant, and both 
had rested· their cases, the Court granted the following ~­
structions, namely: 
At the request of the plaintiff: 
In-struction No. 1. 
"The Court instructs the jury that it was the duty of the 
defendant, John L. Yorke, in operating his automobile to run 
the same at a reasonable rate of speed under all the facts, 
circumstances and conditions then obtaining; to keep his auto-
mobile under reasonably proper control; to keep and maintain 
a reasonable lookout; and to drive the same upon the right half 
of the highway wl1en practicable so to do ; and if you believe 
from the evidence in this case that he violated the above men-
tioned duties, and that his violation thereof was of such char-
acter as to constitute gross neg·ligence on his part, and as the 
proximate· result of such gross negligence, if such existed, the 
automobile "ras overturned and the plaintiff, Marcelle Denise 
1VIaynard, injured, while exercising ordinary care onl1er part, 
then you should find your verdict for the plaintiff." 
The defendant, by counsel, objected to the giving of this 
instruction for the reason that the evidence did not disclose 
any act or acts, or combination of acts, of gross 
page 316 r negligence on the part of the defendant and there-
fore the instruction was not justified under the 
evidence. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the 
reasons assigned as stated above. 
Instruction No. 2. 
''The Court instructs the jury that 'vhile Miss 1\{aynard as 
the guest of the defendant assumed the ordinary risks of the 
operation of the automobile by the defendant, yet Miss May-
nard did not assume any act of gross negligence on the part 
of the defendant, if you believe that such gross negligence 
existed.'' 
.,John L. Yorke v. Marcelle D. Maynard~ etc. 
I nstr·uction No. 3-.A. 
"'The Court instructs the jury that gross negligence may 
be acts or omissions of an aggravated character falling short 
<>f being such reckless disregard of probable consequences as 
is equivalent to a wilful and intentional wrong.'~ 
Instruction No. 3. 
''The Court instructs the jury that if you believe from a 
preponderance of the evidence in this case that Marcelle 
Denise :Niaynard was the invited guest of John L. Yorke, and 
that the plaintiff 'vhile in the exercise of ordinary care on 
her part was injured as a result of the gross negligence of 
the said John L. Yorke in operating his automobile; then 
your verdict should be in favor of the plain-
page 317 } tiff.'' 
The defendant, by counsel, objected to the giving of this 
instruction for the reason that it contained an abstract prin-
ciple of law; was a mere repetition of Instruction No. 1; and 
for tJ1e further reason that it ·was a finding instruction and 
nowhere in it was the jury instructed that the plaintiff should 
have been exercising ordinary care for her own safety in 
order to recover. 
But the Court overruled the said objections, to which action 
<>f the Court the defendant, by counsel, excepted, for the 
reasons assigne~ as stated a~ove. 
Instruction No. 4. 
''The Court instructs the jury that they are the sole judges 
of the credibility of the witnesses and in determining the 
weight to be given to the testimony of any witness they may 
consider the appearance and demeanor of the witness on the 
stand; their manner of testifying; their apparent candor a.I;Ld 
fairness; their· apparent intelligence or lack of intelligence; 
their interest in the result of the suit; their opportunity for 
knowing the truth, and all other surrounding circumstances 
appearing on the trial and from all these things they are to 
determine which witnesses are the more worthy of credit, and 
to give credit accordingly.'' 
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I nst'l·uction No. 5. 
''The Court instructs the jury that if the defendant relies 
on the contributory negligence of the plaintiff as. a defense to 
this action, then the burden is upon the .defendant 
page 318 r to prove such conti'ibutory negligence on the part 
of the plaintiff by a preponderance of the evidence' 
unless such contributory negligence appears from the plain-
tiff's evidence or may be fairly inferred fron1 all the facts and 
circumstances of the case.'' 
Instntction No. 6. 
''The Court instructs the jury that if you believe from a 
preponderance of the evidence in this case that the defendant,. 
John L. Yorke, drank intoxicating liquors at the Wigwam on 
the night of the ac.cident, and that the defendant, ,John L .. 
Yorke, was so affected by such intoxicating liquor that he 
operated his car in a grossly negligent manner and thereby 
lost control thereof and turned the same over thereby in-. 
juring the plaintiff, Marcelle Denise ~Iaynard, and that the 
plaintiff, l\{arcelle Denise 1\fa.ynard, did not know or in the 
exercise of ordinary care should not have kno'vn that the 
defendant, John L. Yorke, was so affected by such liqupr as 
to render him an unsafe driver 'vhen the plaintiff entered and 
rode in the care, or did not have an opportunity to leave said 
car after discovering the defendant's candition, if she did dis-
cover such condition, then you should find your verdict for 
the plaintiff.'' 
The defendant, by counsel, objected to the giving of this 
instruction for the reason that its effect was to tell the jury 
that the plaintiff was not to be found guilty of contrib.utory 
neglig·ence unless they believed that she knew, or in the; exer-
cise of ordinary care, ought to have known, that 
page 319 ~ the defendant had drunk such quantity of intoxi-
cating· liquor that he was likely to operate his car 
"' in a grossly negligent manner, whereas under the law if the 
plaintiff knew, or in the exercise of ordinary care ought to have 
. lmown, that the drinking of intoxicating liquor by the defend-
ant 'vas likely to affect his manner of driving in any degree 
and she thereafter rode, or continued to ride, with him she was 
guilty of contributory negligence; for the reason that under 
this instruction there wns required positive notice on the 
part of the plaintiff of the defendant's il1tox.icatecl condition 
before she 'vas required to have exercised an opportuni~y 
~ 
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to leave the defendant's car, whereas under the law she would 
have been contributorily negligent if she continued to ride 
in the said car and failed to take advantage of an oppqr-
tunity to leave the same after she should have known of the 
defendant's intoxicated condition by the exercise of ordinary 
care for her own safety; and also for the reason that the 
instruction was a finding instruction and permitted a recovery 
upon want of knowledge by the plaintiff of the defendant's con-
dition alone. 
But the Court overruled the said objections, to which action 
of the Court the defendant, by counsel, excepted, for the 
reasons assigned as stated above. · 
Instruction No. 7. 
''The Court instructs the jury that in order to excuse the 
· defendant, Yorke, from any acts of gross negli-
page 320 ~ gence of which you may believe from the evidence 
he was guilty, on the contention that defendant, 
. ·Yorke, was confronted with a sudden emergency, yon must 
believe from a preponderance of the evidence that such sud-
den emergency did, in fact, exist and that the emergency wa~ 
broug·ht about throug·h no fault of the defendant himself. 
And if the jury believe from the evidence that such sudden 
emergency did exist, nevertheless if you ·believe that such sud-
den emergency was caused by the gross neg-ligence of the de-
fendant in the operation of his automobile, then the contention 
that he was acting in a sudden emergency is no excuse.'' 
The defendant, by counsel, objected to the giving of this 
instruction for the reason that by it the jur~r were told that the 
defendant 'vas not entitled to rely upon the rules governing 
acts done in sudden emergency unless ''the emergency was 
brought about through no fault of the defendant himself", 
whereas under the la:w the defendant in this case only owed 
to the plaintiff a slig·ht degree of care and therefore was not 
required to a.nticipa:te defects in the road with sueh a high de-
gree of care that he ·would have anticipated the emergency 
unless as a result of smne fault however slight on his part. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the 
reasons assigned as stated above. 
page 321 ~ Instruction No. B. 
''The Court instructs the jury that if you :find for the plain-
tiff, you may :find in such amount, not exceeding the sum sued 
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for, as you shall deen1 proper, to compensate her, and, in 
estimating her damages, take into consideration the follo·w-
ing elements: 
1. Her physical and mental pain and suffering, and the in-
convenience caused plaintiff by her injuries. 
2. The effect of her injuries according to their degree and 
probable duration as being permanent or temporary. 
3. Expenses incurred for medical and surgical attention, 
hospitals, medicines, nursing, and the like, in and about being 
cured of her injuries.'' 
And at the request of the defendant: 
Instruction No. ''A". 
"The Court instructs the jury that the mere fact. that the 
plaintiff was injured while riding in the automobile of the de-
fendant raises no presu1nption that the defendant, John 
Yorke, was neg-Iig·ent, and the burden of proving negligence as 
defined in these instructions on the part of the said defendant 
is upon the plaintiff. And the Court instructs the jury that 
in order for the plaintiff to recover in this case against the de-
fendant, she must prove by a preponderance of the evidence 
that the defendant, ,John L. Yorke, was guilty of gross negli-
gence as defined in these instructions and that such negligence 
'vas the sole proxin1ate cause of the injury complained of. And 
unless the plaintiff does establish these facts by a 
page 322 ~ preponderance of the evidence, the jury n1ust 
Yorke.'' 
bring in their verdict for the defendant, John L. 
Instruction No. 0 B". 
''The Court instructs the jury that the driver of an auto-
mobile who has an invited guest riding with him is not under 
the same obligation to his guest as to the measure of care as 
/ he would be to a passenger for pay. The driver of such a 
car makes no implied representations to such guest except: 
First: That he will not operate his car with gross negli-
gence, nor knowingly or 'vantonly add to those perils which 
may be ordinarily expected; and, 
Second: That he will not intentionally injure his guest; 
and, 
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Third: That there are no known defects in the car which 
would make its operation particularly dangerous. 
Beyond this all risks are assumed by the guest.'' 
Instr~wtion No. "D ". 
''The Court instructs the jury that an invited guest ~annot 
recover of her host for the host's ordinary negligence. In 
other words, the guest cannot recover damages of the host for 
the latter's mere failure to exercise such care as an ordi-
nary prudent person would have exercised under like cir-
cunlstances. 
Gross negligence is substantially and appreciably higher in 
degree than ordinary negligence, and before the guest can 
recover, she must prove by the greater 'veig·ht of 
page 323 ~ the evidence that her host ·was guilty of such con-
duct which amounts to more than the host's failure 
to exercise ordinary care under the circumstances. It must 
be conduct which is gross or culpable, and by that is meant 
conduct for which the host would be censurable or blamable. 
The inadvertent failure to do son1ething ordinarily required, 
or the doing of something ordinarily not careful, is not suffi-
eient. The conduct 1nust be of such charter as to import reck-
lessness or indifferent to the safety of the guest. Therefore, 
unless the jury believe the plaintiff has established by a 
greater weight of the evidence that the defendant, John L. 
Yorke, was guilty of gross or culpable negligence in driving the 
automobile at the time and place of the accident, and that 
such gross or culpable negligence \vas the sole cause of the 
plaintiff's injuries, they should find for the defendant." 
The plaintiff, by counsel, objected to the giving of this in-
struction for the reason that the word ''culpable'' as it ap-
peared in the instruction placed upon the plaintiff a greater 
burden than she was required to carry under the hiw; the 
instruction should have gone no further than to place the 
burden upon the plaintiff to establish gross negligence; the 
evidence showed that the defendant was guilty of gross negli-
gence as a matter of law; it "ras not necessary for the plain-
tiff to sho'v that the defendant was guilty of culpable negli-
gence or of such act as "would be censurable or blamable". 
page 324 ~ But the Court overruled the snid objections, to 
which act of the Court the plaintiff, by counsel, ex-
cepted for the reasons assigned, as stated above. 
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Instruction No. "E -1 ". 
t' The Court instructs the jury that mere inattention or mere 
inadvertence or failure to skillfully operate an automobile, if 
they believe such existed, is insufficient to prove gross negli-
gence.'.' 
The•plaintiff, by counsel, objected to the giving of this in-
struction for the reason that the evidence disclosed that the, 
defendant was guilty of gross negligence as a matter of law 
and· was misleading; and that upon the theory of Dntm.wright 
v. Walke1~, 167 Va. 307, 189 S. E .. 310, inattention to the road; 
inadvertence or failure to skillfully operate an automobile, if 
they combine, may be gross negligence, and the evidence in· 
this case showed a combination of all of these elements. 
But the Court overruled the said objections, to 'vhich action 
of the Court the plaintiff, by counsel, except for the reasons 
assigned, as stated above. 
Instnwtion No." K". 
"The Court instructs the jury that if you believe from the 
evidence in this case that the defendant l1ad been drinking in-
toxicating liquor at the Wigwam on the night of the accident, 
and that the defendant had consumed such quantity of in-
toxicants as to likely affect his operation of his automobile, 
and that such facts were known to the plaintiff, 
page 325 r or in the exercise of ordinary care might have 
been known to her, and that a; reasonably prudent 
person acting with ordinary care should under the facts and 
circumstances existing have declined to ride in said autolnO-
bile with the defendant operating the same, but the plaintiff, 
nevertheless, entered and rode, in said automobile and was 
injured by reason of the n~gligent operation of the car by 
the defendant, then, such conduct on the part of the plaintiff 
would bar a recovery by her." 
The plaintiff, by counsel, objected to the giving of this in-
struction for the reason that the defendant had testified that 
he 'vas not drunk or under the influence of h1toxica ting liquors 
and that there wa.s no credible evidence on the part of any 
'vitness to show that he was under the influence of intoxicating 
liquor and that, if there was, the defendant could not ask tl1at 
it be believed in the face of his o'vn testimony; the defendant's 
case could rise no higher than he made it; the instruction failed 
to state that the burden of proving the defense set ttp therein 
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was upon the defendant; there was no evidence that the acci-
dent was brought about as a result of the drinking of intoxi-
cating liquors by· the defendant, the testimony of the defend-
ant 'vas that the accident was the result of ernergency; the 
instruction 'vas in conflict with Instruction No. 6; the testi-
mony of ,vitness Cox was improper and incompetent and could 
not support this instruction as being in conflict with the de-
fendant's own testimony; there was no proof that the plaintiff 
kne,v, or in the exercise of ordinary care should 
page 326 } have known, that the defendant was intoxicated; 
the instruction was fatally defective in that it did 
not tell the jury that they must first believ.e that the defend-
ant was actually under the influence of liquor when the plain-
tiff entered the automobile or that she had the opportunity of 
leaving it after Yorke's intoxicating condition was, or should 
have been, discovered by her, if the jury believed from the 
evidence that Yorke was intoxicated; the instruction did not 
predicate the non-liability of the defendant for the plaintiff's 
injuries upon the basis that the accident was caused by the 
intoxicating liquor that the defendant had drunk. It shnply 
told the jury that if the defendant had been drinking intoxi-
cating liquor in sufficient quantity ''to likely affect his opera-
tion of his ·automobile" and thereafter an accident occurred 
that. the defendant would not be liable ; the phrase, ''to likely 
affect his operation of his auto:rp..obile" is too general, equi-
vocable and misleading; the instruction did not connect up the 
drinking of intoxicating liquors with the accident as the. cause 
of the accident; that is to say, a cause growing out of a risk 
which was assumed by the plaintiff; the evidence did not 
justify any instruction on the drinking of intoxicating liquors 
by the defendant and even if it did, the instruction should 
have told the jilry that they must believe, first, that the de-
fendant had drunk intoxicating liquors to an extent, or in such 
quantity as to influence the defendant's operation of his auto-
mobile; second, that the intoxicating liquors drunk by the de.:. 
fendant did, in fact, infiuence his operation of his 
page 327 r autOlnobile and cause, or efficiently contribute to 
cause, the accident and resulting injuries to the 
plaintiff; and third, that when the plaintiff entered the auto-
. mobile she kne,v, or in the exercise of ordinary care should 
have known, that the defendant had drunk intoxicating liquors 
in sufficient quantity to affect his operation of his automobile 
or that the plaintiff had the opportunity of leaving his auto-
mobile after Yorke's condition was, or should have been dis-
covered, by her. 
But the Court overruled the said objections, to which action. 
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of the Court the plaintiff, by counsel, excepted, for the reasons 
assig·ned, as stated above. 
Instntction No. "L-1 ". 
''The Court instructs the jury that the defendant had a right 
to asstune, in the absence of actual knowledge to the contrary, 
that the road upon which he was driving at the time of the 
accident would be in a reasonably safe condition, and that as a 
matter of law he was not required to anticipate defects there-
in, if you believe fr01n the evidence that such defect did exist. 
Yon are, therefore, told that if you believe from the evidence 
that the defendant, without gross negligence on his part, while 
driving along a hard-surfaced road, and just before arriving 
at the point of the accident, suddenly reached a portion of 
that road upon which there was sand or loose earth, which 
rendered the road unsafe, and if you believe from a. pre-
ponderance of the-.. evidence that because of such condition of 
the roadway the defendant was confronted with 
page 328 ~ an emergency, whieh did not arise frmn negli-
gence on his part, and it thereupon became neces-
sary for the defendant to aet instantly in an attempt to slow 
down or stop his automobile, he was not guilty of such negli-
gence as would enable the plaintiff to recover, if he n1ade 
such a choice as a person exercising a slight degree of care 
might have rnade when placed under similar circumstances, 
even thoug-h Rnch choice developed not to be the 'visest one. 
It is not sufficient thnt the plaintiff prove that the defendant 
failed to exercise that degree of care ·which would have been 
exercised by an ordinarily prudent person under the eircum-
stances. She must go further and prove that the defendant 
made such choice in attmnpting to avoid the danger as ex-
hibited gross negligence on his part. And, unless you believe 
that she has proved this fact by a preponderance of the evi-
dence, your verdict will be for the defendant.'' 
Instnwtion No. "L". 
''The Court instructs the jury that if they believe from 
the evidence that it is equally as probable that the plaintiff 
was injured without gross negligence of the defendant as that 
she was injured as a result of gross negligence of the defend-
ant, then the plaintiff has failed to prove by a preponderance 
of the evidence that the defendant, John Yorke, ·was guilty 
of such negligence as to entitle the plaintiff to recover, and you 
should find your verdict for the defendant, John Yorke.'' 
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page 329 ~ Instruction No. "M". 
"The Court instructs the jury that if you believe from 
the evidence in this case that the injuries sustained by the 
plaintiff were the result of an unavoidable accident and not 
the result of gross negligence on the part of the defendant, 
then your verdict should be for the defendant.'' 
The plaintiff, by counsel, objected to the giving of this 
instruction for the reason that it was not justified under the 
evidence ; the testimony of the defendant was that the acci-
dent was the result of an emergency and not unavoidable; the 
evidence showed that the defendant was guilty of gross neg-
ligence which was the proximate cause of the accident as a 
matter of law. 
But the Court overruled the said objections, to which action 
of the Court the plaintiff, by counsel, excepted, for the reasons 
assigned, as stated above. 
Instructio'Jt No. "N". 
''The Court instructs the jury that they must consider ·this 
case solely ·upon the evidence before thmn and the law laid 
down in the instructions of the Court and they must not allow 
any SYJnpathy whir.h they may feel for any of the parties to 
influence their verdict. A verdict cannot be based in whole or 
in part upon conjecture or surmise or sympathy, but must 
be has-eel .soleu upon the evidence in the case and the instruc-
tions of the Court. '' 
And thereafter, after argument by counsel, the jury retired 
and later returned to the Court the following verdict: 
page 3:30 ~ '''Ve, the jury, upon the issue joined, find for 
the defendant.'' 
Wlwreupon, the p] aintiff, by eounsel, moved to set aside the 
verdict for the defendant as contrarv to the la'v and the evi-
dence; and 1hereuftfn· the said ~Iotioii was argued by counsel; 
and thereafter, on the 3rd day of February, 1938, the Court 
sustained the said l\:fotion and set aside the verdict of the 
jury in favor of the defendant and awarded the plaintiff a 
new trinl upon the ground that Instruction "l{" given at 
the request of the defendant, 'vas erroneous, to which action 
of the Court the defendant by counsel excepted for the reason 
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that Instruction '' K'' was properly g·iven under the la'v and 
the evidence. 
All of 'vhich is signed,. sealed and made part of the record 
in this case on the 6 day of July, 1938, after due notice in 
writing to counsel for the plaintiff. 
WILLIS D. 1Y1IIJLER, ,Judge, (Seal) 
page 331 r BILL OF EXCEPTION NO.7. 
Be it remembered that after the jury was sworn to try 
the issue of this case at the second trial thereof, the plaintiff 
and the defendant introduced the following· evidence, which 
was all the evidence introduced at the second trial of this 
case: 
page 332 r lVIRS. ~IARGARET lVIASON APPERSON, 
a witness introduced in behalf of the plaintiff, be- ~~ 
ing first duly sworn, testified as follows: 
DIRECT EXA!ITNATION. 
Bv Mr. Evans:. 
"Q. Will you please state your full name? 
A. Margaret Mason Apperson. 
Q. Mrs. Apperson, were you a guest in the automobile of 
Mr. ·Yorke on the night of July 29, 1.936~ 
A. Yes, I was. 
Q. At that time were you named 1\Irs. Apperson f 
A. No, I was !{argaret !{a son. then. 
Q. You have been married since that time! 
A. Yes, sir. 
Q. Mrs. Apperson, will you please state who your engage-
ment was with that night¥ 
A. With !1:r. Yorke. 
Q. How long had .you known Mr. Yorke prior to then Y 
A. Five or six years or more. I had known him quite som~ 
time; five or six years. 
Q. Where did you live then? 
A. 3314 Carolina Avenue. 
page 333 ~ Q. vVhat part of Richmond is that in 7 
A. In Highland Park, on the Northside. 
Q. Now did you have some guest visiting- you from out of 
town at that time~ 
·-
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A. Yes, I did; Miss Helen Kilby was visiting me from Tren-
ton. . 
Q. Trenton, N. J. Y 
A. Yes. 
Q. Was she related to you? 
A. Yes, she is a cousin. 
Q. Now did you happen to be with Mr. Yorke that night¥ 
A. 1\tir. Yorke had called me up in the afternoon and asked 
me to go out that night. · 
Q. And you agreed to go? 
A. Yes, I agreed to go. 
Q. Now did you know Miss Maynard, the plaintiff in this 
case, before ihat night 1 
A. No, sir, I had never met her· until that night. 
Q. Did you know Mr. Cottle before that night 1 
A. I had never met him before, either. 
Q. Where did you 'first meet l\ir. Cottle? 
A. I n1et 1\tlr. Cottle, when we picked him up at his home on 
either North or Barton A venue, in Barton Heights. 
Q. 1\tir. Yorke came for you first f 
A. Yes, sir. 
Q. What kind of automobile did he have? 
page 334 ~ A. He was driving an- Oldsmobile convertible 
coupe. 
· Q. And you got in the coupe beside Mr. Yorke at your 
home? 
A. I got in the car, yes, sir. 
Q. 1\tirs. Apperson, you went from your home, you say, to 
get J\IIr. Cottle at his home? 
A. Not directly. 
Q. Where did you go? 
A. Well, we first stopped for some g·as, stopped at the fill-
ing station to get some gas, and then we went up on Broad 
Street to the A. B. C. store. 
Q. Now was lVIr. ·Cottle with you when you we:q.t to the A. 
B. C. store? 
A. No, sir. 
Q. Just you and l\{r. Yorke? . 
A. And l\fr. Lutz and 1\fiss ICilby 'vere in the car following 
us. , 
Q. Now what is l\fr. Lutz' full name? 
. A. Chester Lutz. 
Q. \Vhere is he from¥ 
A. He is from Trenton, New Jersey, too, but he is working 
here; he was at the time working here. 
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Q. l\1:rs. Apperson, how long had :Nir. Lutz been in Rich-
mond at that tinw, if you know? . 
A . .I don't know definitely, but I judge it was around six 
months. 
Q. And he was driving his car with :Niiss l{ilby, 
page 335 ~ following 1\Ir. Yorke~ 
A. ·Yes. 
Q. At that time ''rhen you went to the A. B. C. store was 
1\.fiss l\{aynard, the plaintiff in this case, in the car 1 
A. No, sir, she wasn't. 
Q. Did he get anything at the A. B. C. storeY 
A. Yes, he went in and bought a quart of 'vhisky. 
Q. Who bought that? 
A. 1\IIr. Yorke. 
Q. Did you go in the A. B. C. store 1 
A. No, sir. 
Q. You remained in the carY 
A. Yes, sir. 
Q. Where did he put it when he brought it out to the car? 
A. l{e put it behind the front seat. It is a little space back 
there. 
Q. Inside the cab part of the carY 
A. Yes. 
Q. This car had a rumble seat, did it not Y 
A. Yes. 
Q. Then from the .l\.. B. C. store where did lVIr. Yorke drive? 
A. 'Ve drove over to Brookland Park Boulevard and Cham-
berlayne A venue and we stopped th8re and :Nir. Yorke sug-
gested that 1\tlr. Lutz and :Miss Kilby "rait there for us while 
he went to get l\iiss 1\f.aynard and Mr. Cottle. l\tfr. 
page 336 ~ Lutz wasn't familiar with the town-that part of 
town. So 1\l[r. Yorke suggested he stay there and 
wait for us while we went to get 1\.fiss l\faynard and 1\{r. 
Cottle to keep hin1 from having to follow us through Barton 
Heights, which he did. We then went to get Mr. Cottle and 
fron1 there· to 1\Hss 1\faynard 's to get her. 
Q. Now who 'vent into l\Iiss Maynard's home to escort her 
, out to the carY 
A. Mr. ·Cottle. 
Q. And when he brought her out to the car did he introduce 
her? 
A. Yes, sir. 
Q. Did lVIr. Yorke know l\Hss l\faynard before that nightY 
A. I really couldn't say. I don't know. 
Q. Well, anyway, l\fr. Cottle introduced her? 
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A. Yes, sir. . 
Q. Then 1.fiss 1\faynard got in the car, did she~ 
A. ·Yes, sir. 
Q. What part of it did she get intof 
A. She and lVIr. Cottle both got in the rumble seat. 
Q. Do you remember how they were seated i 
A. 1Vell, yes; ~Iiss 1\faynard was seated behind Mr. Yorke 
and 1\Ir. Cottle behind me. 
Q. From :Nliss 1\Iaynard 's home 'vhere did you goY 
A. 1From Miss 1\{aynard 's home ·we 'vent back 
page 337 ~ to Chamberlayne Avenue and Brookland Park 
Boulevard and we stopped there, pulled out in 
front where 've left 1\fr. Lutz and stopped and ~Ir. Yorke got 
out of the car and 'vent back to tell Mr. Lutz we were going out 
to the 1Vig·wam on the Washington highway and told him 
approximately where it was and to follo·w us out there. 
Q. Now where did l\fiss 1\!Iayna.rd live 1 
A. On York Street in Barton Heights. 
Q. Then from that point you went on to the Wigwam, did 
you not' 
A. Yes. 
Q. 1\:I:r. Lutz follo,ving in his car? 
A. Yes. 
Q. vVho drove 1\fr. Yorke's carf 
A. 1\Ir. Yorke. 
Q. How far is tl1e vVigwam fron1 the city limits? 
A. About six or eight miles, I should say. 
Q. Is it on the right or left-hand side going to Washing-
ton? -
A. The rig·ht. 
Q. On highway No. 1? 
A. Yes. 
Q. Richmond-Washington highway? 
A. Yes. 
Q. Wl1en you got to the Wigwam what 'vas done? 
A. We got out of the car and just after we drove 
page 338 r up 1\fr. Lutz and Miss l{ilby drove up and we all 
went into the Wigwam and sat down in a booth 
and l\fr. Yorke ordered some ginger ale and ice and fixed some 
hig-hballs. 
'Q. Wllo mixed the highballs? 
A .. Mr. Yorke. 
Q. Did you meet anybody while there? 
A:. A little later on some friends of Mr. ·Yorke who were 
in the next booth came over to the table-to the booth we 
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were in, rather; they didn't sit down, but stood around ancl 
talked. 
Q. How long were they there with you Y 
A. Well, I don't know exactly. I should say ten or fifteen 
minutes possibly. 
Q. How long were you all at the Wigwam~ 
A. We got there about quarter after or ten-thirty, I should 
say, and we left around quarter after twelve. 
Q. N o\v, ~1rs. Apperson, did you drink a highball Y 
A. Yes, sir, I did. 
Q. How many did you drink Y 
A. One. 
Q. Did :Niiss Maynard drink anything¥ 
A. There was a highball fixed for ~Iiss 1'Iaynard. 
Q. ~,ixed for her? 
A. Yes. I don't know whether she finished it or not. 
Q. vV as a highball fixed for all the others Y 
page 339 ~ A. Yes, a highball for everybody. 
Q. N O\V did Mr. Yorke drink anything' 
A. Yes. 
Q. What did he drink Y 
A. I only saw the one highball. When \Ve got there he 
mixed a highball for everyone and everyone took it an<l 
started sipping on it. 
Q. What else did you do f 
A. We danced. 
Q. Did you dance with Mr. Yorke? 
A. Yes. 
Q~ How many times? 
A. I couldn't state that, but we were dancing around some-
tin1e. I don't know how many times. 
Q. You, then, were not at the booth all the time throughout 
the evening? 
A. No, sir. 
Q. Did ~fiss ~{aynard dance, toot 
A. ·Yes, sir. 
Q. How big· is the dance floor Y 
A. I would say about as large as from here to the windows 
(indicating·) . 
Q. How wide Y · 
A. Behveen from the tables there to the wall (indicating). 
Q. V\TI1at kind of music did yon have to dance 
page 340 ~ by? 
A. One of these nickel-! don't know what you 
call them; put a nickel in and choose the. records you like. 
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. Q. Select the record you like and push a button T 
A. ·Yes, sir. 
Q. When you decided to leave the Wigwam-you said about 
quarter to or quarter past twelve Y 
A. Quarter past twelve or twelve-thirty. 
Q. Did you see 1\tir. Yorke drink any wine~ 
A. No, sir. 
Q. Did you see him drink any beer 1 
A. No, sir. 
Q. Did you see him drink anything else except what you 
have stated to the jury? 
A. No, sir. 
Q. Did you drink anything else than what you stated Y 
A. No, sir. 
Q. Did you become under the influence of liquor Y 
A. I did not. 
Q. When you came out from the Wigwam where did you go 
then? 
A. Well, we came out and Niiss ~faynard and Mr,. Cottle and 
Mr. Yorke and I g·ot in his car in the same positions 've drove 
out there and 1\Hss lGlby and Mr. ·Lutz got in their car to fol-
low·us. · 
Q. Was anything ·said up to the time you got into Mr. 
Yorke's car as to where you would go from the 
page 341 ~ \Vigwam ¥ 
A. Yes, 1vfr. Yorke suggested 've go to some 
place he knew on the Mechanicsville Pike and have a barbe-
cue. 
Q. To have a barbecue? 
A. Yes, sir. 
Q. '\Vas anything said about going over there to get any 
beer or anything else of an intoxicating nature to drinkY 
A. No, there wasn't. 
Q. A barbe~ue sandwich you were going to get? 
A. Yes, sir. 
Q. Now wlHm did 1\fr. Yorke make that sug·gestion? 
A. .As we were coming out of the Wigwam, I believe it 
'vas, or shortly after we got out. 
Q. Was that generally understood by everybody~ · 
A. Yes, sir. 
Q. The mission you "rere going-the place you were going? 
A. Yes, it was. 
Q. Did 1\fr. Yorke in your presence state the name of thE 
place on the J\tiechanicsville Pike he wanted to take you Y 
A. Not to my lmo,vledg·e. I don't remember it. 
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Q. You got into his car, then, in the same position you were 
in 'vhen you went to the Wigwam 1 
A. Yes. 
Q. vVith l\Hss 1\faynard seated behind l\1:r. Yorke in the 
rumble seat beside 1\lr. Cottle? 
A. Yes. 
page 342 ~ Q. You in front beside l\{r. Yorke¥ 
A. Yes. 
Q. lVIr. Yorke then drove fron1 the 'Vig·wam? 
A. Yes. 
Q. :Nlr. Lutz and Miss K:ilby follo,ved then in Mr. Lutz' 
car? 
A·. That is rig·ht. 
Q. Did l\1:r. Lutz know where this place was to which you 
were to go on the ~fechanicsville Pike to your knowledge Y 
l\fr. Brmnner: I object, if Your Honor please. 
A. No,. he clidn 't. 
Q. \Vhich direction did ~ir. Yorke drive from the Wig-
wam? 
A. He came back towards Richmond. 
Q. On the R.ichmoncl-\Vashingion highway? 
A. Yes. 
Q. No'v state to the Court and jury the route he took from 
the \Vigwan11 
A. \Veil, we left the \Vigwan1 and he came on down the 
Washington hig·hway to Royall's filling station, I think it is, 
and he stopped there to wait for l\1r. Lutz, who had g-otten 
several cars behind us, and when l\ir. Lutz drove up we con-
tinued on-rather, turned there and went over to Chamber-
layne Avenue, which was about two blocks, and turned right 
on Chamberlayne Avenue and 've went clown Chamberlayne 
Avenue to the fire house and we cut across .Chamberlavne 
A venue and as we got to the other side into that 
page 343 ~ road by the fire house we slowed up to make sure 
l\{r. Lutz was still following- us and, seeing that 
he was turning with us, we continued on to where that road 
connects or rather intersects with Laburnum Avenue extended 
and l\{r. Yorke drove past the road on Laburnum Avenue 
where he wanted to turn and as he drove past he realized he 
wanted to turn there and stopped and 1\!Ir. Lutz drove by in 
front of him and stopped, too, and Mr. Yorke holloaed to 
him he intended to turn there and to follow him. So he 
backed out and turned into Laburnum Avenue and Mr. Lutz 
r 
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followed and went down there to Second Street Road, where 
we again turned left, J\IIr. Lutz still following us. 
· Q. Now, then, there had been how many stops made by 
lVIr. Yorke after he left the Wigwam before he got to Second 
Street Road f 
A. Two. 
Q. No'v how had ~Ir. Yorke driven his car from the Wig-
wam until he got. to the Second Street Road 7 
.A. At a perfectly moderate rate of speed; I should say 
around 40 or 45. 
Q. I couldn't hear that. 
The Court: She said a very moderate rate of speed; 
a round 40 or 45. 
The vVitness: That is what I said. 
page 344} Q. No'v on what road did he drive that way? 
A. Well, he naturally went a little faster on the 




Q. Then ho'v fast 'vould you say he was driving on the 
narrow roads after he cut offf 
A. vV ell, about 40. 
Q. After l1e got into the Second Street Road what did Mr. 
Yorke do, if anything· 7 
A. vV ell, 1\Ir. Yorke, as I said, slowed up and turned into 
Second Street Road and after he got on Second Street Road 
0 
I noticed that he was gTadually gaining a little speed and 
it is a rather curvy road and there is one part that has a bad 
curve coming down a hill and when he had gotten to that 
part of the road he was going so fast that when he 'vent down 
the hill it scared me and I holloaed: ''Johnnie!'' and he 
turned around to me and laug·hed and said: "Don't worry, 
l\Iargaret; I know the road perfectly; I drive it every morning 
on my route''. 
Q. Go on. "\\That happened after that¥ 
A. 'Veil, it wasn't but more than a n1inute or so after that 
that we had the accident; we came upon a curve that he 
couldn't 1nake and he lost control of the car and turned over. 
Q. l\fiss l\{ason, was lVIr. Yorke going-do you 
page 345 ~ drive an automobile~ 
A. Yes, I do. 
Q. Had you driven an automobile prior to the day of this 
accident~ 
A. Yes, I have been driving since about 1930. 
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Q. How fast was Mr. Yorke driving his automobile when 
you holloaed ''Johnnie'' and he made the response to" which 
you testified Y 
A.. He wasn't driving· a bit under 50. 
Q. How fast was l\1r. Yorke driving when he got to the 
curve where the accident happened, the one that he didn't 
g·et around and he lost control of his carT 
A.. Well, he 'vas going just as fast, if not faster than when 
I spoke to him. 
Q. And that was ho'v fast? 
A .. I said not under 50 .. It is hard to judge the exact speed. 
Q. Did he or not reduce his speed after you made that pro-
test? 
A.. No, he didn't, e~cept-I protested and yelled at him 
when we were going down the hill and he crossed the bridg·e 
and went up the hill and it is possible he lost a little speed 
going up , the hill, but he continued even faster when he got 
to the top of it. 
Q. Do you know what side of the road Mr. Yorke was driv-
ing on when he got to the curve that he couldn't 
page 346 ~ make where the accident began there at Mr. 
Scott's property T 
A. He was driving-
1\tir. Bremner : If Your Honor please, she has answered 
that question; said he didn~t slow down any, said possibly 
even faster. 
The Court: He asked what side of the road. 
Mr. Bremner: Excuse me. I thoug·ht he was talking about 
speed. 
A. He was driving more- or less in the center of the road" 
I should say; possibly a little to the right of the center. 
Q. Now did you or not hear Miss l\faynard say anything 
after you made that statement that you just testified toY 
A. Yes, l\Hss l\f.nynard asked Mr. Yorke not to drive :;;o 
fast just shortly after I said "Johnnie". 
Q. ·Yon heard that? 
A.. I heard that, yes. 
Q. Did he or not reduce his speed after Miss Maynard made 
that request of him 7 
A. He did not. 
Q. Now, 1\Irs. Apperson, was Mr. Yorke under the influence 
of liguor? 
·A .. No, sir. 
r 
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Q . .At any time that night, to your knowledge? 
.A. He was not. 
page 347 ~ Q. Was 1viiss ~Iaynard under the influence of 
liquor~ 
A. No, sir. 
Q. Was 1\IIr. Cottle under the influence of liquor? 
A. No, sir. 
Q. Was J\fr. Lutz under the influence of liquor? 
A. No, sir. 
Q. Was 1\IIiss Kilby under the influence of liquor? 
A. No, sir. 
Q. Now what happened to the car after 1\IIr. Lutz lost con-
trol of it-I mean Mr. Yorke~ · 
A. When he came upon the curve and tried to make it he 
was going so fast he couldn't; he went from one side of the 
road to the other for-I don't know-I am not a very good 
judge of distance, but quite some distance, just moving from 
one side to the other, and you could hear the tires screeching 
and then he turned over. 
Q. J\fr. Yorke's car then turned over~ 
.A. Yes, sir. 
Q. Were you still in the car when it finally came to a stop1 
A. Yes, I was still in it. 
Q. Were you conscious or unconscious then Y 
A. Yes, I was conscious then. I wasn't conscious of the 
actual turning over, but I was conscious when the car finally 
righted itself. 
Q. Do you know w·here the Yorke car finally 
page 348 }- came to a stop¥ 
A. It came to a stop on the left-hand side of 
the road. 
Q. For the direction in which you had been going? 
A. Yes. 
Q. Upright on its wheels, you say? 
A. Yes. 
Q. vVere you injured? 
A. Yes, I wa's. 
Q. Do you know who assisted you from the Yorke car? 
A. Miss Kilby. . 
Q. Into what car were you placed? 
A. 1\fr. Lutz' car. 
Q. Where was 1\fiss 1\iaynard? 
A. ~Iiss J\faynard was on the side of the road and Mr. 
Cottle was on the side of the road. 
Q. Were they placed in the Lutz car, too? 
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A. Yes, sir, they were. 
Q. Where did you go from there 1 
A. We came into Richmond and took :Miss Maynard and 
1v[r. Cottle to the l\1emorial Hospital and then they continued 
on and took n1e up to the Johnston-Willis. 
, Q. vVas l\Iiss l\1:aynard injured·? 
A. Yes, she was. 
Q. l\1rs. Apperson, what kind of top did l\1:r. Yorke's car 
have~ 
A. It had a-I imagine a canvas top or khaki top of some 
kind. 
page 349 ~ Q. vVas it a rigid or collapsible kind Y 
A. Collapsible. 
Q. One that you can take down or lower¥ 
A. Yes. · 
Q. Now was the top- up or down that night? 
.A. The top was up. 
Q. In the back of the top of the car was there any kind of 
opening? 
A. 1~ es, it 'vas a little windo'v in there in the back of the 
. car and that was up. 
Q. Now do you mean when you say that was up that the 
·window was open or closed? 
A. It is a flap that hangs down and has a glass in it and 
the flap was hooked up in the back of the car. 
Q. "\V11ile you were riding from the Wigwam to the point 
where the accident happened was or not the top-I mean the 
opening· open¥ 
A. Yes, it was. 
Q. Now had 1\fr. Yorke been talking to you or not~ 
A. Yes, sir. 
Q. When he made the statement to you that you have testi-
fied to after you protested to him where was he looking? 
A. Well, he was looking at me and laughing at me for be-
ing afraid and more or less trying to r€assure me. 
Q. ~Irs. Apperson, was any whisky drunk in 
page 350 ~ J\ih~. Yorke's automobile during the trip up to the 
~7igwam? 
A. No, sir, there wasn't any drunk at all until at the Wig·-
wam. 
Q. Was any whisky drunk in 1\{r. Yorke's car after leaving 
the Wigwam? 
A. No. 
Q. Now you say you danced with ~fr. Yorke? 
A. Yes. 
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Q. Did you talk with him at the Wigwam Y 
A. Yes. 
Q. And you say you talked with him after you left the Wig-
wam coming back to the point of the accident? 
A. Yes. ·· 
Q. Did you have an opportunity to observe him 'valk out 
of the vVigwam ~ 
A. Yes ; I walked out of the Wigwam with him. 
Q. Now did he talk and walk normal or otherwise? 
A. Perfectly normal. 
Q. Do you know,vhether or not Mr. Yorke heard Miss May-
nard's protest, the one you testified to that was made after 
yours¥ ·· 
A. No, I do not. 
Q. You don't know? 
... '1. No. 
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heard it? 
Q. You say you heard it? 
A. I heard it, yes, sir. 
Q. Was there any reason ~hy he shouldn't have 
~~. No, there wasn't. 
1\fr. Brennwr: If Your Honor please, I don't think that is 
proper. 
The Court: Objection sustained. You can ask her in what 
tone of voice it was n1ade. I can't let her pass on what might 
have been existing concerning him. 
By 1\ir. Evans : 
Q. You 'vere sitting right beside 1\fr. Yorke at the time? 
A. Yes. 
Q. In w·hat tone of voice did lVIiss 1\1aynard make that pro-
test you testified to? . 
A. I don't remember. I just remember hearing her say: 
''Don't go so fast, Johnnie,'' or something to that effect. 
Q. vVhere was 1\fr. Yorke looking, do you know, when he gpt 
to the curve 'vhere the accident happened where he lost con-
trol of his car? 
A. He was talking to me and looking· at me, laughing at me 
and trying to reassure me right after my protest was made 
and that was just a second before the accident or a few sec-
onds before. 
Q. Was it when he got to the curve? 
A. Yes, right along there somewhere. 
page 352 }- Q. You testified, I believe, he zigzagged on the 
road? · 
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A. Yes, swerved from one side to the other. 
Q. From the right to the left or the left to the right Y" 
Mr. Bremner: I object-
The Court: Objection sustained. 
Mr. Evans: I withdraw it. 
Q. Then you say he zigzagged-
Mr. Bremner: As to that the question asked in itself is 
right, but in view of the previous question I submit there has 
been no evidence about zigzagging until after they hit the 
e:urve and he couldn't make it. Then the lady said he zig-
zagged down the road. It ought to be limited. 
l\fr. Evans: That is right. 
The Court : ·Let her answer. 
A. After he came upon the curve and didn't make it I said 
he lost control and swerved from one side of the road to the 
other. I couldn't say· which side he went to first or anything 
like that, but he swerved from one side to the other several 
times. 
· Q. Now who selected the route that was taken that night 
to go to Mechanicsville? 
A. Mr. Yorke. 
Q. Who selected the place to 'vhich yon wer~ 
page 353 ~ g·oing from the Wigwam~ 
A. J\tir. Yorke. 
CROSS EXAMINATION. 
l3y Mr. Bremner: 
'Q. Now, Mrs. Apperson, this was after midnight, wasn't it! 
A. Yes, sir. 
Q. What day of the week was it! 
A. It was Wednesday night. The accident 'vas really very 
early Thursday morning; it was after midnight. 
Q. Was it a dark night or not! 
A. It was a very dark night. 
Q. There was no light in Mr. Yorlre's car, was there? 
A. No light in the car~ 
Q. Yes. 
· A. Not other than the small light on the dashboard. 
Q. That was the only light that was present in the carf 
A. Yes. 
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Q. And that didn't light up the inside of the car, did it; 
that little dashboard lig·ht ~ 
A. No, not any great respect. 
Q·. The wind was blowing·, wasn't it? 
A. I don't recall the wind. 
Q. The window on your right~hand side, the window to the 
door, I take it-it was lowered, was it not? 
A. It was. 
page 354 r Q. And it was low-ered on the driver's side-
Mr. Yorke's side, wasn't it 7 
A. Yes. 
Q. And you say the curtain immediately behind you and 
1\fr. Yorke was raised, meaning that the space between you 
and 1\:fr. Yorke in front and Mr. ·Cottle and Miss Maynard in 
the back 'vas open; is that right~ 
A. Yes, the flap in the back of the top was up. 
Q. Now what portion of the back curtain would you say 
the raised part took up, what proportion of it? 
A. I 'vould judge it was about that long and about that wide 
(indicating)-about that high. 
Q. Would that be about two feet by one foot? 
1\fr. Bremner: Is that a fair estimate, 1\fr. Evans? 
A. Possibly a little more than that. 
Q. I didn't see the length you said. 
A. I said about like that (indicating). 
Q. And about how deep? 
A. About like that (indicating). 
The Court: ~et's get that if you want it in the record. 
Bv the Court : 
~ Q. Take this pad-
A. Well, I should say it was a little larger than that pad. 
Q. You n1ean longer across? 
pagoe 355 ~ A. Possibly an inch all the way around. 
. 1\fr. Evans: That would be about 12 by 9. 
By Mr. Bremner: 
Q. Of what was the curtain-of what material was the bal .. 
ance of the portion of the back made; I mean immediately 
behind you and 1\fr. Yorke¥ Was it canvas or what? 
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A. Canvas or whatever they make automobile tops out of. 
I mean for roadsters and convertible coupes. 
Q. Now was ~fiss ~Iaynard sitting behind you or sitting be-
hind 1lr. Yorke1 
A. She was sitting behind ~1r. Yorke. 
Q. In other words, whatever the material was on the back 
of that car, it was between l\Ir. Yorke and :Miss ~Iaynard; isn't 
that true; with tb,e exception of ·what part, if any, the size of 
the opening which you have described would indicate; is that 
not truef 
A. Yes. 
The Court: One minute, gentlemen. If it is agreeable 
with cou1isel on either side for me to state it, this pad measures 
with an inch on either side 15lf2 by 10. 
The vVitness: That is just approximate. I couldn't say 
exactly. 
By 1\fr. Bren1ner: 
Q. You said it was a very dark night? 
page 356 ~ A. Yes, sir. 
Q. I take it you couldn't see either 1\tlr. Cottle 
or l\Hss l\.faynard in the back, could you f 
A. Yes, sir, I could see them sitting back there. I don't 
know whether, if I hadn't known 'vho they were, whether I 
would have recognized every feature of their faces, but I could 
see then1. 
Q. Now at the tinw of this accident" and for some time before 
the radio in the em· was going·, wasn't it~ 
A. Yes, sir. 
Q. Playing loudly so those in the back seat could hear it~ 
A. Well, it wasn't playing very loud; just moderately. 
Q. How long had the radio been on f 
A. I don't know. sir. 
Q. I mean ho'v long had it been playing? 
A. I don't remember. I judge it was possibly turned on 
when we left the "\Vigwam, but I couldn't state definitely. 
Q. Well, do you recall whether it was playing when you 
stopped at Royall's filling station or at the point where 1\tir. 
Yorke drove 5 or 6 feet beyond the correct road~ 
A. I don't remen1 ber. 
Q. You don't know whether it was playing then or not? 
A. No. 
Q·. Now, 1\tirs. Apperson, how many bottles, if any, of whisky 
did you see in the vVigwam? . 
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page 357 ~ A.. I saw the quart bottle that Mr. Yorke took 
in. 
Q. vV ell, now, you remember seeing the pint bottle, don't 
youf 
A. No, I don't. The only whisky I sa'v at the Wigwam or 
any-other time during the night was the quart of S.eagram 's 
1\{r. Yorke had. 
Q. There was no whisky drunk, so far as you know, prior 
to the time you landed at the Wigwam; is that rightf 
A. No, there wasn't. 
Q. And there was nothing unusual about. Mr. Yorke's driv- -
ing prior to the time he got to the Wig·wam, was there? 
A. No. 
Q. He drove perfectly normally 1 
A. Yes. 
Q. Now you and 1\{r. Yorke were friendly on this occasio:Q, 
weren't you 1 
A. Yes. 
Q. You had no misunderstanding in the way of cross words 
prior to the 1noment of the accident, did you~ 
A. Absolutely none. 
Q. You have been friendly since' 
A. I haven't seen :ivfr. Yorke except to speak to him since. 
I take that back. Except once when he came to see me-once 
or twice when he can1e to see me after I \vas hurt. 
Q. N o'v tell the gentlemen how often he did 
page 358 } cmne to see you after you were hurt~ 
A. What? 
Q. Ho'v often did he con1P to see you after you were hurt? 
A. He can1e to see me once the week I was in the hospital 
nnd twice after I got home. 
Q. Did you g·o to the la'v offices of counsel for the plaintiff 
'vith 1\{r. Yorke? 
A. No, I didn't. 
Q. And you 'vere friends on those occasions when he visited 
you' You and he were friendly, 'veren 't you' · 
A. Yes, as friendly as could be under those circumstances. 
Q. Now, 1\Irs. Apperson. you say you walked out to the car 
with lVIr. Yorke, didn't you? 
A. Yes, I did. 
Q. You didn't see any liquor carried out there, did you f 
A. No, I didn't. 
Q. You didn't see any liquor left in a bottle on the table 
or in the booth in the Wigwam, did you? 
A. I never noticed any. 
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Q. Well, now, the dance hall out there, as it was at that 
time, extended in front of the seats across the front of the 
building, with the exception of the bar that is on the north 
end; isn't that true 1 
A. That is right. 
Q. In other words, the length of the dance hall 
pag·e 359 ~ was the length of the front of the building, with 
the exception of the part the bar took up and the. 
space behind the bar ; isn't that true? 
A. That is true and 'vith the exception of a few tables aiong 
the wall. Outside of the booths there were several tables 
along· the front of the building. 
Q. Now which booth did you occupy; the one up nearest 
the bar or one of those back towards the south end of the 
building? 
A. We were towards the back of the building away from 
the bar. 
Q. Now which booth did Mr. Cox occupy f l\{r. Cox is the 
friend of l\{r. Yorke. 
A. I don't recall having seen Mr. Cox. 
Q. Do you recall Mr. Yorke meeting some friends there? 
A. Yes, there were two friends in the booth next to him 
and they were over at our table. They were drinking beer. 
Q. Did you see them with any liquor-Old, Benefactor 
whislryY 
A. No; they were drinking beer. ·They apparently didn't 
have any whisky at all because they came over to our table 
and took several drinks. They were drinking beer at the 
time. 
Q. Didn't Mr. Yorke take some drinks with his friend!:; 
while they were there? 
A. Not to my knowledge. 
page 360 ~ Q. You wouldn't say that he didn't, 'vould you 7 
A. No, I wouldn't. I didn't see him. 
Q. In other words, you danced with different partners dur-
ing the evening·, I take it? · 
A. I danced with Mr. iQottle, yes. 
Q. Is 1\fr. Cottle here today~ 
A. I don't see him. 
Q. Do you kno·w where Mr. Cottle lives nowY 
A. No, I do not. 
Q. You do know that he lives in Richmond, don't you y 
.A. No, I don't know whether he lives in Richmond or not. 
Q. And you can't tell us what his address is Y 
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The Court: What is the materiality of that, whether this 
lady knows where lVfr. Cottle lives? 
l\fr. Bremner : . We wish to locate him if we can. 
The Court: The lady will be allowed to talk to you, but 
the information you want of !fr. Cottle's residence isn't per-
tinent before the Court. 
Bv Mr. Bremner: 
.. Q. Was J\ilr. Cottle present with Mr. ·Yorke, the defendant, 
when Mr. Yorke visited you on those two occasions after the 
accident? 
A. Was :Nlr. Cottle with him~ 
page 361 ~ Q. Yes. 
A. No. 
Q. Well, did you see 1\fr. Yorke drink anything after the 
one highball? 
A. No, I didn't. 
Q. Do you know what portion of the quart was emptied 
when the four highballs were fixed when you first arrived 
there-the six highballs 1 
A. No, I do not. Those, I believe, were made in regular 
water glasses that they served out there and it was just a 
little. drink; I couldn't tell you exactly how much. 
Q. Are you in a position to tell these gentlemen what be-
came of the remaining· part of that whisky? 
A. No, I couldn't tell you what became of it, except the 
four people in the booth next to us came over and had sev-
eral drinks. I don't know how nnlCh of it they drank. 
Q. Did they drink that in addition to the beer 7 
A. Yes. 
Q. Did you see any wine there that night? 
A. No, I did not. 
Q. On their table~ 
A. No. 
Q. Now as you come in from the Wig\vam towards Royall's 
:filling station don't you pass by on No. 1 highway at least 
one or two barbecues out at what is known as 
page 362 ~ Solomon's Store? 
A. I know there are several barbecues along the 
Washington hig·hway. 
Q. Can you tell these gentlemen \vhether or not those bar-
becues were open as you drove from the Wigwam by them 
that night on your way to Royall's filling station? 
A. I never noticed whether they were open or not. 
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Q. Well, I do believe you stated on direct examination that 
you did know that you 'vere going to ~iechanicsville ~ 
A. Yes. 
Q. Before you left the "\Vigwam Y 
A. That is right. 
Q. Was anything stated about the reason or purpose you 
were going to l\iechanicsville that time of night? 
A. :Nir. Yorke suggested 've go out to ~iechanicsville-some 
_place he knew on the :Niechanicsville Pike that made very 
good barbecues and he suggested we go out there and have 
a barbecue. 
Q. Did you notice whether or not the restaurant at Royall's 
filling station, right where you stopped, 'vas open at that 
time of night or not '1 
A. I didn't pay any attention to it, but I judge it was. I 
couldn't say definitely. 
Q. Have you ever driven from Royall's filling station di-
rectly after you turn to the left into N or,vood 
page 363 ~ Avenue, I believe it is, straight out to the Second 
Street Hoad? 
A. Yes, through Norwood Avenue; I have. 
Q. Had you prior to this night of the accident¥ 
A. Yes. 
Q. Had you ever driven or gone over the road which you 
now say 1'fr. Yorke took prior to the night of the accident V 
A_. I had, n1any times. 
Q. So you were familiar with both roads? 
A. I was fan1iliar with the road up to where Second Street 
intersects with Norwood. I don't think I had ever been past 
that. 
Q. \Veil, now, how close did the other car-the Lutz car 
follow your car fr01n R.oyall 's filling station to the engine 
houseV 
A. I didn't understand that. 
Q. Ho'v closely didl\ir. Lutz' car follow your car from the 
Royall filling station to the fire house? 
A. Well, he was a bout the length of a car behind us. 
Q. Well, when l\f r. ·Yorke drove over the road which he 
finally took did he stop of his own accord or did you call to 
his attention the fact that he had gone by the road? 
A. He stopped of his o'vn accord. 
Q. Did you realize at that time that you had gone beyond 
the road he was supposed to have taken? 
A. I realized it after he had stopped. I don't 
page 364 ~ ren1ember whether I noticed it before or not. 
Q. Now I believe you told the gentlemen of the 
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jury that you recall J\ir. Yorke coming down a steep hill that 
had a bad curve in it¥ 
A. That is ri~·ht. 
Q. That was after you got to the Second Street Road? 
A. Yes. 
Q . .After l\Ir. Yorke met his friend or friends in your booth 
<>r the adjoining booth did he and his friends separate at all 
from the time they met until the time the party broke upY 
A.. Did he and his friends separate at allf 
Q. Yes. In other words, after lYir. Yorke met his friend or 
friends did they remain together at the booth Y 
A. Why, no; they were in the booth next to us and they 
came over to our booth several times and stood up at the 
edge of the table, didn't sit down; it wasn't room. 
Q. Those booths were sn1all, ·weren't they? 
A.' Yes, but not unusually so, though. 
Q. Now at the time they first visited your booth until the 
last time they visited your booth how long a time would you 
say elapsed~ 
A. I have· no idea. .A13 I said, they were in the next booth 
and they 'voulcl co1ne back and forth several times, but I 
couldn't tell you any interval of time. 
page 365 } Q. Didn't the occupants of the booth while they 
weren't dancing-weren't they sipping cocktails? 
A. The occupants of our booth or the other booth? 
Q. Your booth. " 7hile the dancing wasn't going on, after 
dancing· you would· come back and sit down. Now will you 
tell those gentlemen 'vhether or not you all sipped cocktails 
or other forn1s of drinks during the waiting period T 
A . .As I said, when we went in Mr. Yorke mixed everyone 
a highball and we sipped that, drank it during the evening; 
at least, I did; I don't know about the rest of them. If they 
took anything else, I dicln 't see them take it. I never saw 
more than the one hig·hball made. 
Q. Now, ~Irs. Apperson, let me ask you this and I want you 
to know before I ask you that I accept your statement as 
correct about the amount you took-I will ask you this ques-
tion: isn't it a fact that during the thne John Yorke and 
Cottle and the other gentleman weren't on the floor actually 
engaged in dancing and while they were sitting at the table 
in the booth that from the time they a1·rived there until they 
left that they did indulge in drinking? 
A. They had the highball, as I stated. 
Q. .And didn't they drink up to the moment or within a 
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very short tin1e before you all actually left the 
page 366 r Wigwam to go to ~Iechanicsville ~ 
A. No, I don't believe they did .. 
Q. Was any food eaten there .that night! 
A. No. 
Q. They do serve food there? 
A. Yes, sir, they serve food. 
Q. 'Vere the lights blinked, giving you a signal that they 
wanted to close before you left or not Y 
A. ,Just before we left we noticed the proprietor or ·who-
ever was there that ran the place was fLung up getting ready 
to close up for the night. 
Q. Did he switch the lights once? 
· A. He put, if I remember rig·ht-put several of the side 
lights out. 
Q. There was no dancing going on then at that time, 'vas 
there¥ 
A. I don't remember whether we were still dancing or 
whether we were sitting down talking. 
Q. At the time the proprietor or whoever was in charge 
began to put the lights out you didn't see any liquor, did you 7 
A. I don't remember seeing any! 
By a Juror: 
Q. When you got through the accident how did you enter 
Chamberlayne Avenue¥ What road did you take from the 
accident to the point of Chamberlayne Avenue? 
A. You mean after the accident Y 
Q. Yes. 
page 367 r A. I don't really kno·w. As I say, I 'vas con .. 
scious, but I wasn't sure of where we were going 
bec.ause I was in such pain or ho'v we were going. 
By Mr. Bremner: 
Q. Tell the g·entlemen of the jury how often since the night 
of the accident have you actually traveled over the road 
w:hich you have outlined to the jury today that you traveled 
that night 
A. How often Y 
Q. Yes. 
A. From Second Street Road? 
Q. I mean over the road that leaves Chamber layne A venue 
at the fire house and goes out and enters the Second Street 
Road. In other words, the road that you have described to 
the jury that your car took that night. 
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A. I have been over it quite a few times. I lived over on 
the Northside and when I went over to Ginter Park or that 
part of town I would usually go through Laburnum Avenue. 
Q. How many times have you gone over it with your at-
. torney or an engineer since this suit '\Vas instituted~ 
A. I don't remember. I have been <;>ver it possibly two or 
three times. 
Q. And isn't it a fact the first time you ever went over 
the road after the accident that you went over it 
page 368 ~ with the attorneys for the plaintiff~ Isn't that 
correct' 
A. N:o, I went over it with my father. 
RE-DIRECT EXAMINATION. 
By 1\Ir. Evans : 
Q. Will you just state for the benefit of the Court and jury 
and JYir. Bremner how many times you have been out to the 
scene of the accident with 1\Ir. R.ooke and me or either of us 
since the accident, if you remember those times? 
A. I don't remember exactly. I know I have been out there 
several times, around possibly four times. · 
Q. With either ].:Ir. Rooke or me? 
A. Yes, sir. I don't ren1ember exactly how many, but I 
know several times. 
Witness stood aside. 
page 369 ~ J. vV. SADI..JER, 
·a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Evans: 
Q. State your name. 
A. ,J. W. Sadler. 
Q. What is your occupation? 
A. Police officer, Henrico County. 
Q. How long have you occupied that position? 
A. Ten years. 
Q. On the night of July 29, 1936, or the early morning of 
the following da:y were you or not called in your official 
capacity to the scene of an accident on the Second Street Road 
in Henrico County? 
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A. Yes, sir, I was. 
Q. "\Vhere were you when you got the call? 
A. I don't rementber the exact point that I was at at the 
time; I think it was Broad Street Road, but I won't be posi-
tive where I was; smnewhere in the west end; I think it was 
Broad Street Road. 
Q. Were you on duty at the time? 
A. Yes, sir. 
page 370 ~ Q. In au automobile? 
A. Yes, sir. 
Q. I-I ow were you called? 
A. Over the radio. 
Q. The radio in your car? 
A. Yes, sir ; police radio. 
Q. Did you go to the scene of the accident? 
A. Yes, sir, I did. 
Q. Hav·e you any notes you made when you went there Y 
A. Yes, sir. 
Q. Now w·hen did you make the notes that you have? 
A. I made them that night at the scene of the accident. I 
was called over the radio at 1 :15, to be exact about tlll.s acci-
dent, and went out there at the time with Officer Hedrick, who 
was riding with me. "r e went to the scene of where this acci-
went oc.curred. and there were marks in the road-
Q. '\¥hat in the road 1 
A. l\{arks; kind of a skid mark or something in the road 
that started just as they were going into the bend; appeared to 
be, as well as I recall, about the center of the road. Thev led 
across over to the shoulder on the left side- "' 
Q. For what direction? 
A. That is going fron1 Richn1ond, going away from Rich-
mond ; and after getting· to the shoulder they con1e back 
across the road to the right-hand side; before 
page 371 ~ reaching· the right-hand side it turns into four 
marks instead of two, four marks like the object is 
going on a sideways movement; then after striking a hedge 
which is on Judge l\ioncure's property the object appears 
to go into a roll-
1\{r. Bremner: If Your Honor please, we object to his stat-
ing- what it appeared. · 
The Court: Objection sustained: You can state ·what n1arks 
you found, but not your conclusion as to whether it went into 
a skid or not. 
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A. (continued) After hitting the hedge-
Mr. Brenmer: We object to that. He can state what dam-
age he saw done to the hedg·e. 
The Court: Objection sustained. From the mark on the 
hedge ·which course did the marks, if there ·were marks, take. 
A. (continued) Well, in the affair, then, after the marks 
leading to this hedge it 'vas cut objects all through the 
macadam work of the road as in the way- . 
~Ir. Evans: Speak louder. 
A. (continued) In the way of rough objects or metal ob-
jects that would have taken out a place through this macadam 
'vork leading back over into the :field on the left-hand side 
of the road again, the way these affairs went. The hvo marks 
fron1 the beginning point is 65 steps, the four 
page 372 }- 1narks are 13 steps; this dug out place through the 
macadam from where I stated it went to the hedge 
is 20 steps to the point where it was a wrecked automobile sit-
ting on the side of the road, practically out in the field. The 
left rear wheel WHS in the ditch-I think in the ditch of the 
road and the front of the car stuck out in the field on an angle. 
Q. On wl1ich side of the road was the car, going from Rich-
mond? 
A. On the left-hand side of the road. 
Q. How· many steps have you got altogether from where the 
skid marks were first apparent to the point where the auto-
n1obile 'vas? 
A. 98. 
Q. 98 steps altogether? 
A. Yes. 
Q. And how long are each of those steps? 
A. They range about 21;2 feet per step. 
Q. vVhy do you say that? 
A. ':V ell. where I do that I make a business of taking steps 
of that kind. It is always people standing around and you will 
probably take three or four steps and somebody will look 
around and see you and start to counting from that point 
and then the question is raised about 'vho is right as to the 
number of steps. I always take those measurements in the 
ordinary ·walking step in order to keep from 
page 373 r attracting anyone's attention. I always do that'l 
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Q. And that is what you did on this occasion Y 
A.. "Yes, sir. 
Q. Now for the direction going from Richmond at this curve 
docs the curve turn to the right or to ·the left 1 
·A.. The curve is a right-hand bend, makes a bend to the 
right. 
Q. That is where the skid marks were, beginning at that 
curve? 
A.. Yes, sir. 
Q. And on which side of the road going from Richmond is 
Judge Moncure's property where the hedge is? 
A.. On the right-hand side. 
Q. And on the left-hand side of that road 'vhose property 
lies thereY 
A.. That property on the left belongs to Mr. Scott; lVIr. An-
drew Scott, I believe. 
Q. Now, lVIr. Sadler, is there or not an entrance at that curve 
to the Scott property? 
A. Yes, sir, there is; just, you might say, going in the curve: 
Just as you get in the curve good there is a driveway leading 
to Mr. Scott's home from that point on the road. 
Q. And that road that runs into ~ir. Scott's property is 
a private road, is it' 
A.. Yes. 
page 374} Q. "\Vhich direction does it go from the curvet 
A. It goes off to the left of the road. 
Q. Going from Richmond 7 
A.. Yes, sir, that is going from Richmond. 
Q. \Vhat is the nature of Second Street Road as you come 
from Richmond behveen this particular curve where the acci-
qeut started for a distance of say 200 01~ 300 feet prior to 
reaching the curve 7 · 
A. What do you mean? 
Q. Is it straight or curved or flat or how Y 
A. The road from the curve coming back towards Richmond 
has some very slig-ht curves in it, very slight, and the road is 
practically level, I would say, for a couple of hundred yards. 
Q. From this curve? 
A. Yes, sir; coming back towards Richmond, coming into 
Richmond. 
Q. Now is this particular curve at the Scott and l\{oncure 
properties more pronounced or less so than the other curves 
you have mentioned Y 
A.. Yes, it is right smartly more of a curve at the point 
I 
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of the marks I was speaking of than it is for I would say 300 
yards ; that is, coming hack in this direction. 
Q. Coming back fron1 the curve towards Richmond Y 
A. Yes. 
Q. Are you fa1niliar with the telegraph poles on 
page 375 ~ the left side 'Of the road going from Richmond 
and beyond the curve where the accident started i 
Mr. Bremner: I take it that is all as of the time of the acci-
dent? 
~fr. Evans: Yes, as of that date. 
A. There are poles along the road there-I think it is a 
light line, ~f I am not mistaken-and these poles are on the 
left-hand side of the road. It is one of those poles that set . 
down some distance, maybe 60 or 70 foot before you reach 
this curve; that is, get into the cui·ve; then there is another 
that sets around 15 or 20 feet beyond tl1e driveway leading 
off the road to the left that goes to lVIr. Scott's. This pole 
sets a little to the right of that driveway, ~Ir. Scott's drive-
way. Then I think it is about-those poles, as well as I recol-
lect, are around 90 or 100 feet apart. It is another pole farther 
on down the hill. \Vell, at the tbne that I was there on this 
accident this car was setting in the field just below this pole-
the second pole from 1\-fr. Scott's driveway. 
Q. Then it wasn't a.t the first pole? 
A. No, sir, it wasn't. 
Q. But at the second pole? 
A. Yes, sir. 
page 376 ~ ~Ir. B.remner: If Your Honor please, we claim 
that is argt1n1entative. 
The Court: Yes. He says it is the second pole. 
By Mr. Evans: 
Q .. Now 'vho was riding ·with you that night? 
A. Officer Hedrick. 
Q. Were any of the parties concerned in this accident 
present when you got there? 
A. The occupants of the car I couldn't find any around; 
they had all been taken to the hospital, had gone to different 
places before we arrived. There were several people there, 
I would say five or six, but I don't know who any of them 
'vere; just people that had stopped to look, tha.t is all. I 
don't know any of them at all ; didn't know any of them. 
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Q. How recently prior to the time of this accident had yon 
been over this road~ · 
A. vV ell, I couldn't answer that question unless I would re-
. fer to the records at the office because the only business I 
would have over there would he a call ; I may have been on 
son1e call over there and I couldn't say when that was; may 
have been ten days or three weeks before. I don't kno'v to be 
exact. 
Q. Was this a dark night or not a dark night? 
A. I don't recal1now just what kind of night it 'vas, whether 
you n1ight say unusually dark or a clear night. I 
page 377 ~ don't think the n1oon was shining, I don't think 
it was, but I wouldn't be positive on that. 
Q. How could you sec these tire marks so e'asily? 
A. I cl1ecked then1 pya light. 
Q. With a light 7 
A. Yes, sir. 
Q. With a flashlight? 
A. Yes, sir. 
Q. Did you use that for the purpose 1 
A. Yes, sir. 
Q. Now you say you stepped off these marks? 
A. Yes, sir. 
Q. Did you see any dirt or dust on the road at the point 
where the tire nutrks first started? 
A. It was an aecumulation of dirt and dust over that road-
way. I couldn't say just exactly what distance it went be-
cause just a. clay or two before that the road cre"\v had been 
there and dragged and cleaned out the side ditches and it 
was just a little acennnllation that was on the roadway, which 
was very slight. The skid nm rk cuts were in the road and 
'vent through the dirt-the tnarks and cut places in the 
macadam work all had cut through any dirt or accumulation 
that ·was on the road down into the macadam work of the road. 
You could see very clearly where it had cut 
page 378 ~ rig·ht throug·h the road into the macadam work 
all the way through from beginning to end. 
Q. 'Vhat kind of dirt "ras that on the road, or dust or what-
ever it was? 
-A. Well, it was just an accumulation of fine dirt you might 
see dragged out of the road and at that time of the year I 
reckon you all will very readily recall it was very dry. It 
was a dust accumulation. A.s I just stated, they had just 
cleaned out the ditches on the road and this field over to 
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tho loft of the road had very freshly been plowed, a freshly 
plowed field. lt was just an accumulation-the only accumu-
lation I could see around there at all or did see. 
· Q. Ifow deep would you say that dust 'vas on the Second 
Street Road where these tire marks showed 7 
A. I don't think at any point on the macadam 'vork at all it 
was over half an inch, if that. 
Q. How far up the road, cmuing towards, Richmond and be-
fore reaching that particular curve, 'vas that dust on the road 1 
A. Well, all the way as far as they had worked. If I am not 
mistaken, I think I went out to the scene of the accident fro1n 
N orwoocl A venue and I think I come back that way when 
I left the scene, don't think, I come back in Second Street 
Road into town. I think I went in Norwood Avenue. 
Q. vVhen you went from Richmond to the scene 
page 379 r of the accident, did you stop-who was driving; 
you or lVIr. I-Iedrick? 
A. I think Officer Hedrick was driving. 
Q. Did you all stop your police car on the Richmond side 
of the curve or did you go on around the curve to the other 
sidef 
A. No, sir, I think we pulled the car over out into this 
plowed field over to the left of the road, just out of Mr. 
Scott's driveway. I think that is where the car was pulled, 
as well as I recollect now. 
Q. I may have asked this question, but I don't remember. 
vVhere were the skid marks or tire 1narl{s with reference to 
the right side or center or left side of the road, going from 
Hichn1ond, at the point where the skid marks first appeared at 
the curve? 
::1\f:r. Bremner: If Your !Ion or please, our objection is he 
has already answered it. He has said towards the center, 
but a little to the right of the center. He said that in the 
beginning of his testimony. 
~Ir. Evans: That is all right if that is in there. 
The Witness : I think my answer was near the center of the 
road, as well as I recollect ; that they started near the center 
of the road. · 
Q. That was where you first saw them? 
A. Yes. 
page 380 ~ Q. You said then they went over to the left 
sl1oulder? 
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A. Yes, sir. 
Q. Did the marks that you could see leading over to the left 
shoulder occur on the Richmond side of the curve or in the. 
curve or past the curve Y 
.A. Do you mean did they start on the Richmond side or do 
you mean where they hit the shoulder 1 
Q. \Vhere they hit the shoulder on the left side . 
.A. That was 1·ight in about the center of the curve where 
they went over on this left shoulder. 
Q. Now how far would you sa.y the mark showed from that 
point back towards Richmond Y 
.A. I would say from the point where they first hit this left 
shoulder of the road from that point to 'vhere they started 
at was about 50 steps. 
Q. About 50 steps¥ 
A. Yes, sir. 
Q. At 21h feet a step¥ 
.A. Yes, sir. 
CROSS EXAMINATION. 
By 1\-fr. Bren1ner: 
Q. Mr. Sadler, right in the beginning of your examination 
Mr. Evans asked you about where you saw the :first mark 
and didn't you state that it was near the center 
page 381 ~ of the road but a little to the right? 
A. I don't recall. I might have said a little 
to the right, but I don't recall particularly saying to the 
right of the road, but I did state, as well as I recollect, about 
the center of the road. 
Q. Don~t you think they were a little to the right? 
A. vVell, I wouldn't say whether to the right or left, }fir. 
Bremner. I wouldn't state about that. I s·aid as well as l 
recollected about that. I didn't make any check as to exactly 
how far either one was from the side of the road. 
Q. Well, you did say that where the 1nark began-where 
you say this skid mark began you said it did begin in dirt, 
didn't youY 
.A. Yes, sir, the accumulation was on the road. 
Q. And you didn't see any skid mark up to the point that 
you saw an accumulation of dirt on the road; isn't that cor-
rect? 
.A. No, there 'vas an accumulation of dirt all along this 
roadway at the tin1e. 
Q. That isn't n1y question. I may have asked it unintelli-
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gently. Did you see any skid mark of the car until you say to 
a point where the skid mark was in dirt, where there was dirt 
in the road~ 
page 382 r A. No, sir. There was dirt along the road all 
the way, all along, because the road had been 
'vorked, as I stated a while ago. 
Q. I will ask the question this way. Where you did see 
the :first skid there was dirt in the road, ,·~;rasn 't it~ 
.A. Yes, sir. I answered that just a rrtinute ago. 
Q. Now, Mr. Sadler, it was necessary for you to use your 
light to see these marks that night, wasn't it~ 
A. Yes, sir. 
Q. You don't recall whether it was a real dark night or just 
an ordinary dark nig·ht? 
A. No, sir, I don't recall which it 'vas. 
Q. But it was dark enough that. you had to use your flash-
light to make the investigation 1 
A. You had to use the light to check over any scratches or 
marks on the road. 
Q. No'v it was dry, "rasn't it~ 
A. Yes. 
Q. And had been dry for several weeks~ 
A. Very dry at that time. 
Q Th t d l't not 01. ... . a was a very ry sum1ner, was > 
A. Yes, sir. 
Q. No·w, 1\fr. Sadler, which is the nearest way to get to 
1\{r. Andrew Scott's gate at the point approxin1ately where 
this accident happened coming fron1 Royall's filling station: 
to con1e from Royall's filling station l'ight out Nor- · 
P.age 383 ~ wood A venue to that point or to go down Cham-
berlayne A.venue to the fire house and wander 
around those streets and roads out there to the Second Street 
Road 1 Whieh is the nearest? 
A. To eonw out N orwoocl Avenue. 
Q. If you were at Royall's filling station at this mo-
ment and your car was parked there, you arc sitting in it 
and you get a radio call to inve~tigate a matter at the entrance 
to ]tfr. Andrew Scott's residence, n1eaning- the point where 
this accident took place, whieh is the most direct route to go 
there~ 
A. N orwoocl A.venue. 
Q. IIow much out of the way is it to go by 'south on Chamber-
layne, across by- the fire house, on through another street or so 
until you get into Laburnmn Road, I believe it is, or Cannot1 
Road, and then como out Second Street Road f 
250 Supreme Court of Appeals of Virginia. 
J. W. Sadler. 
A. vVell, if you con1e from Royall's tourist camp to the fire-
engine house and then out North Road over into the Second 
Street Road, you have got- to cover about a mile or mile and a 
half farther than if you go out Norwood A venue. 
Q. And whereabouts on Second Street Road, if you follow 
that last mentioned road, do you enter Second Street Road, 
what point on Second Street Road' 
A. You come in here-it is just about four 
page 884 ~ squares outside of the city limits out here on 
Second Street Road. 
Q. In othP.r words. that road leads you in close to the city 
lin1its 1 
A. Yes, sir. 
Q. And isn't it at a point ncar where the )\ifeadowbridge 
Road and the Second Street Road merge~ 
A. Y cs, just at that point where the two come together. 
Q. There used to be an old blacksmith shop there? 
A. Yes, sir; a blacksn1ith shop there yet. 
Q. And isn't it a fact from the point-we will call it tho 
blacksn1ith shop-out to the point 'vhere this accident occurred 
that the road has at least one bad hill in it, several dips and 
several very severe c.urves; isn't that true 1 
A. From this blacksmith shop down-going from Richmond 
I would say for about 250 or maybe 300 yards the road is in 
fairly decent shape, but then you catch a point in there I 
reckon for 300 or 400 yards that is a mighty dangerous·Toad, 
just almost ~rou n1ig·ht tern1 a black snake road almost. 
Q. Doesn't that black snake road exist on a hill; I mean a 
hill that is downwards from Richmond~ 
A. Yes, sir. That includes two mig·hty mean hills, go d9wn 
a steep grade and then got to go up one and then 
page 385 ~ 'vinding in both ways. 
Q. And right at the bottom of the hill and at 
a bad curve isn't there a very narrow bridge~ 
A. Yes, sir, there is. 
Q. ·And that condition existed on the nig·ht of this accident, 
didn't it? 
A. It has been in that condition ever since I lmew anything 
about. it; for the past ten or fifteen years, as far as I know. 
Q. Isn't it true that the dirt that was dug out didn't run 
south of the point where Norwood. A venue intersects Second 
Street Road? 
A. I couldn't say about that. , 
Q. That is rig·ht; you said you 'vent back Norwood Ave-
nue. 
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A. Yes, sir, I went out Norwood Avenue. I didn't come 
any farther. 'Whether the road had been worked this side of 
K orwood A venue I don't know; couldn't answer that ques-
tion. · 
Q. 1Vere you present when Officer Hedrick made an exami-
nation of the back of the car that you found on the side of the 
road? 
A. Yes, sir, I was present. I was standing by the front 
of the car at the time he was looking in the back, the rumble 
seat .. 
Q. Do you know what-. I don't want you to answer what-
do you know what he found in the rear of that 
pag-e 386 ~ car of your own knowledge f 
A. No, sir, I don't. 
RE-DIRECT EXAJ\1INATION. 
Bv ~Ir. Evans: 
"Q. ]\![ r. Sadler, I will ask you now to just state to. the Court 
and jury what the condition of the car was when you got 
there? 
A. The car was bent up right bad; that is, different points; 
fenders and things of that kind. Coming back to the same 
question, I don't recall just the position-whether it was a 
coupe or roadster or the ,position of the top, but as well as 
I recollect it was a roadster and I think the top was up and 
had been mashed down practically flat, as well as my recollec-
tion is of it, but I didn't make any notes on that and I have 
to refer to that from memory. I don't state that as absolutely 
correct; I might be wrong on that. The back of the rumble 
seat was up and each corner o:f the rumble seat-! referred to 
these dug· out places in the roadway-had been bent down 
in a form of this kind (indicating) on each side. The rumble 
seat on the left-band side-this corner was bent down against 
the cushion and it 'vas a right good bunch of hair caught 
between that point and the cushion of the car, and upon ar-
riving at the hospital to see about the parties I 
page 387 ~ found the hair was Miss Maynard's where it had 
been pulled out of her head in th~s accident. 
Witness stood aside. 
Note : At this point a recess was taken until 2 :15 o'clock 
P.M., at \vhich time the triarwas resumed. · 
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pag.e 388 ~ A. J. CAHN, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, .testified as follows: 
DIRECT EXA1iiNATION. 
By ~Ir. Evans: 
Q. State your full nan1e, please. 
A. Abraham J. Cahn. 
Q. What is your business or profession Y 
A. ·Commercial photographer. . 
Q. Was that your business in January, 19371 
A. ·Yes, sir. 
Q. ~ir. Cahn, did you, at the request of ~Ir. Rooke, make 
some pictures of the Secoi1d. Street Road t · 
A. Yes, sir. 
Q. In Henrico County 1 
A. Yes, sir. 
Q. Have you got those pictures with you 1 
A. Yes, sir. 
Q. Will you please state in which directions you made them? 
A. This one was made looking away from Richmond, look-
ing north; Exhibit No. 2 is looking south. 
Note: Filed and marked Exhibits Nos. 1 and 2. 
pages 389 and 390 ~ Exhibits 1 and 2-Photographs with 
MS. . 
page 391 ~ Q. Which of these is looking towards Richmond 
and which away from Richmond f 
A. No. 2 is looking· towards Richmond and No. 1 looking 
away from Richmond. 
Q. 1\fr. Oahu, do you actually know when you took those~ 
A. They 'vere taken in January, about January 14, 1937. 
\Vitness stood aside. 
page 392 ~ R. P. l\IORRIS, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXA:rvfiNATION. 
By 1\1:r. Evans: 
Q. State your name. 
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Q. What is your business? 
A. Road superintendent for Henrico County,_ Brookland 
and Tuckahoe districts. 
Q. Road superintendent where~ 
A. Henrico County in Brookland and Tuckahoe districts. 
Q. Did you have that position on July 29, 1936? 
A. I was foreman at that time; I wasn't superintendent of 
the two districts. -
Q. Prior to that date did the g·ang- you were. foreman of or 
under your supervision do some work on the Second Street 
Road in Henrico County7 
A. That is right. 
Q. Is this a copy of the report that was made of the work 
done in that district at that time? 
A. That_ is rig·ht. 
Note: Filed and marked Exhibit No. 3. 
page 393 ~ Exhibit #3 copied in first trial as Exhibit #7 
and here 01nitted. 
Q. vVill you please state what work was done on the Second 
Street Road draina~:e ditches this side of the curve at the 
Scott and l\foncure properties prior to the night of July 29, 
1936? 
A. You said what was done¥ 
Q. On the drainage ditches. 
A. To show where it was done~ 
Q. Yes. 
1\fr. Bremner: I think you ought to show the work was 
done. 
By 1\fr. Evans: 
Q. Show 'vhah~ver work was done on the road. 
A. \V e werP. cleaning the ditches and ren1odeling those 
brid~es down in the swamp there. 
Q. \Vhat work did you do on the ditches between the curve 
at thP. Scott property to the ~Ieadowbridge Road to Rich-
mond? 
A. You mean coining to the city limits 2 
Q. :y· es, sir. · 
A. vV ell, I don't think-we con1menced around Norwood 
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Avenue ; I don't think we come this side of Norwood Avenue, 
but wouldn't say positive at this time, and went the other way 
down to the crP.ek. 
Q. What did you do from Norwood Avenue to the curve at 
the Scott property? 
page 394 ~ A. We pulled the shoulders. 
Q. What do you mean .by that' 
A. We ran the n1achine over it and opened the ditches and 
pulled the dirt up. 
Q. \Vhich side of the road 'vere those ditches on? 
A. On both sides. 
Q. You 'vorked on both sides, did you? 
A. Yes, sir. 
Q. What day did you work both sides prior to the night of 
.July 29, 1936? 
A. That is rig·ht hard to ans,ver. 
Q. Does that record show? 
A. No. this just gives the week's program here, but just 
what was done on certain days and at what points I couldn't 
say. I kno'v where 've put this pipe in 've had :finished up to 
that point as far as pulling the dirt and throwing it back with 
the machine, and the pipe was right below the Scott road. 
Q. What was the date of that report you have there? 
A. August 1st. 
Q. Is that the week of August 1st' 
A. This should be the ending, I suppose, of August 1st. 
You sec, the week would start seven days before that. 
Q. Th~t represents the 'veek ending August 1, 1936¥ 
· A. Yes, sir. 
page q95 ~ Q. So that is for the seven-day period ending 
with that date~ 
A. That is right. That would put it in the latter part of 
July. ·· 
Q. That report shows, does it not, that you cleaned ditches 
on the Second Street Road from Norwood Avenue on out 
some distance towards Ellerson Y 
A. Yes, sir. 
Q. Now will you state which side of the ditch you pulled the 
dirt up to 'vhen you cleaned out the ditch on that occasion? 
A. Which side of the road Y 
Q. Yes. How did you pull that dirt up? 
A. With the road machine. 
Q. Did you throw it on the right side-I mean the road 
side or the side away from the road 1 
.A. If the road-the shoulder, is sufficiently wide, 've don't 
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pull it on the hard surface, but sometimes the shoulder is very 
narrow and sometimes it comes on the hard surface. 
Q. Now did you put it on the side of the road where the 
hard surface is or did you put it on the other side of the 
ditch? 
A. Well, of course, pulling· both sides, it would be some on 
both sides of the road. 
Q. I mean the ditch is adjacent to the road, isn't it 7 
A. It runs parallel with it. 
pag-e 396 } Q. Now when you pull the dirt up does the 
dirt come up on the side between the ditch and 
the hard surface of the road or come up on the other side of 
the ditch away from the road? 
A. That is what I say. If the shoulder is wide enough, it 
never comes on the hard surface. 
Q. Never comes on the hard surface? 
A. No, sir. 
Q. Ho"r much dirt did you pull up there just at the curve 
where the Scott and JVIo·ncure properties are? You know 
where that is? 
A. Very little pulled up there because the intersection of 
J\{r. Scott's entrance there almost takes that curve in on the 
lP.ft side. Very little dirt pulled up there. 
Q. Did you have occasion to go over the curve at the inter-
section there of 1\{r. Scott's property and that private road 
of his on down towards Norwood fron1 below Judge 1\{oncure 's 
· property coming back towards Richmond? 
A. Yes, sir. 
Q. 'Vhich way did you go? Towards Richmond or towards 
EIJerson on the ·29th of .Tuly, 1936f 
A. vVell. I don't know just about the date, but we put that 
pi1)e in there which 'vas the next day after that accident be-· 
cause we come down the next morning and stopped right be-
lo'v where tl1P. accident occurred. 
page 3'97 ~ Q. Ho,v. did you know an accident had hap-
pened? 
A. VVe saw the skids in the road and naturally saw where it 
went out in the :fiP.ld and we 'vent out to investigate. 
Q. You saw marks in the road, you say? 
A .. Yes, sir. 
Q. And wherP. did those n1arks lead to, going from Rich-
mond? 
A. Well. they started up here this side of Mr. Scott's en-
trance.· 
Q. Started on the Richmond side? 
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A. Yes, sir. 
Mr. Brenmer: If Your Honor please, we are objecting to 
that unless they prove the conditions are the same the next 
day as that day. It was all kinds of traffic after the accident 
happened. From the time they took from the vVigwam at 
twelve-fifteen to the time next day hasn't been fixed and we 
submit it isn't proper. 
· J\fr. Evans: I think I can straighten out any question there 
by asking another question. 
Q. You said you put som~ pipes in there¥ 
A. Yes. 
Q. Where did you put the pipes? 
A. Just below J\.Ir. Scott's entrance there, right below the 
end of the curve. That w·as across the road. 
page 398 ~ Q. Sir~ 
A. The pipe was laid. across the road, running 
into Judge J\.Ioncure 's property. 
Q. Do you know what date you put those pipes down 1 
A. I wouldn't liln~ to say what date it was because that has 
been quite a while ago, but I know we went there the next 
morning and the accident had happened that night sometilno. 
Q. How do you know that? 
A. That is what they say. The marks weren't there before 
and we were there before. 
J\{r. Bremner: \Ve object to what the others said. 
The Court : "\Vha t they said is stricken out. 
Bv J\{r. Evans : 
··Q. Had you been over the road every day prior to the time 
you first saw the marks or not' 
A. Yes, all the thne I was working down there. 
Q. Had you been 'vorking there every day in the week prior 
to Au~;ust 1, 1936, the date of that report1 
A. Yes. 
Q. Had you or not been traveling over the curve and the 
Second St_re~t roadway beyond the curve every day during 
that week prior to the time you saw these marks? 
A. Yes, sir. 
Q. Then you don't know the exact date you sa'v 
page 399 ~ the n1arks, do you~ 
A. No, I wouldn't like to sav because it has 
been quite a while ago and to say exactly woti.ldn 't be possible. 
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Q. Did you see any skid marks on that roadway at that 
point other than those you saw after the day you put-the pipe 
down~ 
A. No, sir. 
Q. 1\nd that was the week prior to or ending Aug·ust 1 
1936? 
A. That is right. 
Q. N o·w what skid n1arks did you see and where were they? 
A. Well, they started around-
~Ir. Bremner: We make the same objection. 
The Court: Objection overruled. 
J\£r. Bremner: Exception. 
A. They started around 1\fr. Scott's entrance and led right 
on down to where the car ·went in the field right this side of 
where we put the pipe in. 
Q. Now the day you saw the marks was that the day yon 
put the pipe under there~ 
A. That is right. We unloaded there that morning and the 
marks evidently had been put there that night. 
Q. Do you or not have any official duty 'vith regard to 
accidents that may happen on the county hig·hways in your 
district? 
A. Well, we try to investigate then1 to see if 
page 400 ~ it is any fault of the county. 
Mr. Bremner: Are you questioning· him now as to his duties 
as superintendent or as foren1an 1 
Bv J\IIr. Evans : 
~ Q. In the job you had at that tilne did you have any respon-
sibility or duty to the county in regard to accidents 1 
A. \Vell, I "ras foren1nn of Brookland district and, of 
course, we alwa:ys look out to see if it was the fault of the 
county or sonw neg·lect on our part that caused the accident. 
Q. Now when you found these skid marks on the road at 
the time you mentioned what, if anything, did you do about 
investig·ating- it on behalf of the county1 
A. "\Vell, I went up and looked and didn't see anything in 
the world-
J\1:r. Bren1ner : I object. 
The Court: · Objection sustained. 
I 
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By ~Ir. Evans : 
Q. What did you find; not your opinion? What were the 
physical conditions you found? 
A. It was good, the surface 'vas dry and nothfug ori earth 
there to cause a wreck. 
~Ir. Bremner: vVe object to that. 
The Court: Objection sustained to the last part. He can 
say the road surface was dry and describe it. 
l\ir. Brenn1er: If Your Honor please, I am 
page 401 r not arguing against your ruling~ I understand 
your ruling, but I wish to make the same excep-
tion as we did to the previous question or a few question.~ 
back, namely: that it was sometime after the accident before 
the investigation was made and, therefore, the view at that 
time was not material to the issue now. 
By ~fr. Evans : 
Q. Mr. ]\£orris, don't say what your opinion is~ what you 
believe was the situation, in response to any question I ask 
you. ,Just say what you actually saw there, if anything. No'v 
did you or not find any dirt-
Mr. Bremner: vVe object to the leading question. 
The Court: Objection overruled. 
By Mr. Evans: 
Q~ vVhat did you find on the road? 
Mr. Bremner: Same objection. 
The Court: Answer it just in that form now. 
A. It is about a 20 foot pavement the~e and on the left 
side it is a right wide shoulder and it was probably a little 
dust along the edges, but up in the main part of the road it 
wasn't anythin.g. 
page 402 ~ Q. Now that' shoulder that you said was on the 
left side, you mean for the direction going from 
Richmond towards Ellerson Y 
A. Yes, going· to Ellerson. Now Mr. Scott's entrance there 
it is a wide intersection there. 
Q. Now you say you saw some dust? 
·A. A little dust along the edges, probably 12 inches in on 
the surface, something like that. 
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By the Court : 
Q. 12 inches in on the surface? 
A. Yes, sir. 
Q. You mean 12 inches in from the shoulder on the hard 
surface? 
A. Yes, sir. It is about a 20 foot oiled surface there and 
12 inches on each side would narrow it down to 18 foot. 
Bv Mr. Evans: 
. Q. you say you just saw dirt about a foot in on the smooth 
surface? 
A. Yes. 
Q. How deep 'vas that dust or dirt you saw there at the 
deepest point ymi noticed it at the curve in question and on 
the hard surface? 
A. It wasn't over half an inch. Irregularities in the road 
threw it a little more, most places wasn't any, because the 
machine goes over smooth, but the irregular 
page 403 } places would leave a little more than others. 
Q. Was that dry dirt or wet? 
A. Dry. 
By thp Court : . Q. What time of morning were you there when you made 
these observations? 
A. Well, WP. go to work at 7 o'clock and we 'vere right on 
time. 
Bv J\II r. Evans : 
~ Q. Had you or not been by that same piece of road the 
night before? 
A. Yes. 
Q. At what time? . . 
A. Well. we quit at 4:30, but we worked an hour and a half 
or a couple of hours overtime down on the bridge. So it was 
around 6 o'clock, I reckon. 
Q. Was there or not any skid mark at that point when you 
went by the night before? 
A. No. sir, I didn't sec any. 
Q. V\Tas there any dirt there that night? 
A. Just like it was the next morning. 
Q. How long had that condition been in existence on that 
particular part of the road prior to the time you saw it? 
A. I don't know just exactly. We commenced 
page 404 ~ there and worked on down to the creek, but we had 
finished back to Norwood Avenue because I 
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wouldn't have tied the road up if we had finished it. We 
:finished it as far as 've were concerned. 
Q. All the way down to Norwood~ 
A. No; from Norwood down to where we \Vere putting thC:~ 
pipe in. The machine ·was down below, a,round Judge ~Ion­
cure's, going down that hill. 
Q. vVhere did you start? At Norwood Avenue~ 
A. Right around Norwood Avenue; may have come this 
way a little bit, but not much. You remember, coming down 
this side the shoulders are very narrow. We were doing 
·it to get dirt to take down on the fills. 
Q. Doing· it for ·what purpose? 
A. To get dirt for fills down in Ohickahominy swamp. 
Q. What did you do with the dirt 'vhen you took it awayf 
A. 'Ve hauled it away. I say \ve finished from that pipe 
back to Norwood A venue. 
Q. "\\Then you dug this dirt you were hauling it away? 
A. ·Yes; it was all finished as far as the county was con-
cerned down to where 've put the pipe in. 
Q. You were taking the dirt away from there and hauling 
it away and :filling· in~ 
A. Yes. 
Q. You had started clown somewhere near Nor-
page 405 ~ wood Avenue and ·worked towards Ellerson 1 
A. That is right. 
Q. How long did the job take altogether frmn Norwood 
Avenue at the time you started until you :finished 'vith the 
ditches? 
A. About a week, I reckon; something like that. We were 
dow11 on the bridge I reckon a month or n1aybe something like 
that. 
Q. I mean how long before the bridge; the ditch work. 
A. Something like a week; n1aybe not quite so long· because 
this report just said \VC worked on that road and doesn't say 
how many days 've pulled ditches or how n1any days 've did 
something else or how many days \Ye laid pipe. 
Q. That covered a whole lot of work~ · 
A. Yes, sir; a whole lot of territory. It would be hard 
for me to say what days we laid pipe, 'vhat days 've dug 
ditches. 
Q. Have you any other records in the Henrico County files 
than that record that you have here which 'voulcl fix the time 
any more certainly than you have been able to fix it front 
that report? 
A. I don't think so because we have to turn these w·eekly 
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reports in and they c01ne in every 'veek. I don't know of any-
thing else that would give it any more definitely. 
Q. Than that~ 
page 406 r A. No, sir. 
CROSS EXA~IINATION. 
By ~Ir. Bremner: 
Q. Now, ~Ir. J\forris, what does this mean? 
A. \Vister Road 1 That is another road entirely. 
Q. Was this record n1ade out from your reports? 
A·. Yes, that is right. 
Q. Now during ~fonday, Tuesday, Wednesday and Thurs-
day you were working at vVister, as shown by this report; 
isn't that correct 1 
A. Yes, sir. 
Q. And you were working on the section known as Penick 
Lane and Cottage Road, weren't you? 
A. Yes. 
Q. On Thursday, Friday and Saturdayf 
A. Yes. 
Q. vVere you foreman of those two districts? 
A. This was probably a machine over there, just two men 
alone. I 'vas forcnnan of Brookland district. 
Q. I understand,. but can you tell these jurors that you 
remember the type of work that was done for the five days 
over on the \Yister Road? 
A. I can't tell it by the \Vister Road; I can by Second 
Street R.oad because I was over there on Second Street. 
Q. Were you on the vVister Road 1 
page 407 ~ A. I can't say on the Wister Road, but I was 
on the Second Street Road the whole time. 
Q. If you were on the Second Street Road the whole time, 
'vouldn't it necessarily follo'v you couldn't be on the \Vister 
Road? 
A. I couldn't say whether I went by there during the day 
because I am here, yonder and everywher~. 
Q. Do you recall what was clone over on the Wister Roac11 
A. l\'fay I see that? 
Q. Yes, sir. 
Note: Witness exan1ines record. 
A. It was patching. 
Q. Do you learn that from the report here~ 
A. Yes, sir. · 
Q. Or from your n1emory? 
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A. No, the report tells you that. 
Q. \Vhere does it show about patching' 
A. Rig·ht here (indicating). 
Q. vV ere you on any of those roads other than the Second 
Street and Nor\vood that week? In other words, were you 
on the Laburnum, Hilliard, Dumbarton or Wister Road at 
all? Can you tell this jury whether as foreman you looked 
at any one of the four roads as indicated as being repaired 
during that same week Y ' 
A. I very probably did. 
page 408 ~ , Q. 1fy question is can you recall it~ 
A. That would be right hard for me to do. It 
has been almost a couple of years ago. 
Q. Is there any difference on this report. of patching sur-
face on 8econd Sh·eet and Norwood Avenue that is different 
from these others as far as the report itself shows Y 
A. How is that1 
Q. There is nothing on the report where it says patching 
the surface on Second Street, Norwood, Laburnum, Hilliard, 
Dumba rton and \Vister T 
A. That shows those roads were patched during that \veek 
because the report shows it. 
Q. It shows bridg·es repaired on Second Street Road, that 
you were working on those for five days; doesn't it? 
A. Yes, sir. . 
Q. Doesn't it say that you cleaned ditches.on Second Street 
Road and Norwood Avenue Monday, Tuesday, Wednesday, 
Thursday, Friday and Saturday¥ 
A. Well, we could clean them on both roads at .the same 
time. · 
Q. That report so shows, doesn't it~ 
A. Yes, sir. 
Q. Now you made out the report correctly, did you not, at 
the time it was made? 
A. ·Yes, sir. 
page 409 ~ Q. So that that report shows that you were 
cleaning ditches up to the night of the 29th and 
the following day, doesn't it? 
A. Yes, sir. 
Q. The 29th was on a Wednesday or Thursday, wasn't it¥ 
A. I can't say what day it was. . 
Q. You say you \Vere out on that road at 7 o'clock the morn-
. ing after the accident? 
A. Yes, because we go to work at 7 o'clock and we were al-
ways on time. 
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·Q. I believe you said a few moments ag·o it might have been 
a little dust went, you think, out as far as 12 inches from 
the side of the road the next morning; is that correct 7 
A. Yes, sir. 
Q. Do you know l\{r .. ·Sadler, the county officer? 
A. Yes. 
Q. Did you see him the following morning? 
A. No, sir. 
Q. Did you see him while you ·were making your investiga-
tion of this accident? 
A. No, sir. 
Q. Did you see ~£r. Hedrickf 
A.. No, sir. 
Q. Did any men, either county or State men, 
page' 410 r work on the highway between the time you saw it 
in the evening· and ·when you saw it the next morn-
ing around 7 o'clock! 
A. No, sir. 
Q. If the car 'vas going down the center of the highway 
or a little to the right of the center of the highway at 12 :15 
in the n1orning or 12 :30 or 1 o'clock and the first skid was in 
the center of the high,vay where the dirt was, how do you 
account for that 1 
~fr. Evans: If Your Honor please-, 
The Coui·t: Objection sustained .. 
Bv ~tfr. BrP.mner: 
· Q. You tell this jury there was no dirt in the center of the 
road between 12 and 1 o'clock on the night of the 29th at or · 
near a point on the curve at ~1:r. Scott's gate or entrance? 
. A. Well, if it had been, somebody must have washed it up 
because it was just as clean as that table there in the middle 
of the road-you said the center of the road 7 
Q. Yes, in the center; perhaps a little to the right of the 
centerf · 
A. No signs of it. 
Q. I believe you said you saw that track go right down 
until it got to the field f 
A. It 'vent on around-went over to the left and in the 
field. 
Q. What marks did you see in the :field? 
page 411 ~ A. It didn't go far in the field after he hit-the 
field had been plowed up andl it didn't go very far 
in there. I could tell it had been an accident there. 
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Q. Well, now, isn't it a fact that you didn't use your 
scraper at all directly in front of the intersection of l\tir. 
Scott's gate because his gravel surface runs out even with 
the high,vay at that point~ 
A. No, it is not a fact because we had run the machine 
along there. 
Q. Between the Scott entrance and the hard surface high-
way~ 
A. Yes, sir. 
Q. You are positive of that 7 
A. Yes, sir, I certainly an1 because we finished to the place 
we laid the pipe directly across the road, to N onvoocl A venue 
because we wouldn't have installed the pipe and tied the road 
up if we hadn't finished. 
Q. Where was the pipe laid in re1ation to ~1:r. Scott's resi--
dence? 
A. I don't kno'v just the number of feet; 250 or 200 feet 
below. 
Q. Nearer the ·C. & 0. Railway? 
A. Yes. It leads into Judge ~1:oncnre's property. 
Q. Isn't it a fact that the right-hand side of the road di-
rectly opposite the Scott entrance and where that curve is that 
it is practically no shoulder on that¥ 
page 412 ~ A. That is right. 
Q. Isn't that true 1 
A. Yes, sir. 
Q. Ho'v wide would you say the right-hand space is fr01n 
the hard surface of the road to the edge of the ditch there 
as you_ approach tba t curve and go around? 
A. It is not over 12 or 18 inches ; very narrow there. 
Q. Practically no shoulder at all? 
A. Judge ::Moncure's hedge comes up there. 
Q. That surface of the road was smooth, wasn't it¥ 
A. Yes, sir. . 
Q. And the dust or dirt, whatever depth it was, 'vas very 
dry' · 
A. Very dry. 
Q. No question about that? 
A. No, sir. 
Q. So that anybody c01ning from Highland Park from the 
intersection of :Nieadowbridge and Second Street wouldn't 
come upon the fine dust on the highway on that occasion until 
they got at or near Norwood Avenue and on northwardly 
going towards Ellers on; isn't that right~ 
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Q. For ho'v long a distance do you tell these gentlemen it 
continued say for 12 inches on the right-hand side of the high-
way? 
.A. Well, that is more than apt to continue all· 
page 413 r the way down where the shoulder was narrow be-
cause if it is a narrow shoulder you don't have 
-room to work it behveen the hard surface and, the ditch. 
Q . .And CUdn 't you see a mark of the automobile in that' dirt 
near the curve 7 
.A. I don't remember. It was over to the left side of the 
road where it began to leave it. 
Q. Just when it began to leave it? 
.A. It wouldn't say whether in the dust or not. It has been 
quite a while ag·o and to say positive as an opinion wouldn't 
be proper for me to say it 'vas or wasn't. · 
Q. You do deny the first mark coming from Highland Park 
towards the curve showed in the dirt? 
J\tir. Evans: The witness said he didn't know. 
A. I wouldn't say positive because that has been too long 
ago. 
Q. Who 'vas with you on the morning after this accident 1 
A. The regular force. 
Q. Do you recall any single one that was with you when you 
said you made this examination T 
A. No. I can't at the time. 
Q. You can't recall a single one~ Do you recall how you 
went out there? 
.A. On a truck. 
Q. Did you drive the truck? 
page 414 ~ .A. No, sir. 
Q. Can you tell the gentlemen of the jury who 
drove you~ 
A. I don't remember who drove the truck because anybody 
is liable to drive that is out there. 
R.E-DIRECT EXAJ\tiiN.ATJ.ON. 
By l\{r. Evans : 
Q. l\.fr. ]\{orris, you say the dirt was on the road all the 
way ·down to Norwood Avenue just like it was at this curve 7 · 
A. We had pulled it all the way down, to the creek--now 
at the time of the accident I don't know whether we had gone 
from the railroad to the creek or not. · 
Q. How far is Norwood Avenue fro1n the Scott curve? 
-----, 
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A. Back this way·¥ 
Q. No; from Norwood Avenue going away from Richmond 
to the curve. 
A. You 1nean how far is the Scott entrance from Norwood 
Avenue going· towards Ellerson ~ 
Q. Yes. . 
A.. I suppose it is five, six, eight hundred feet, maybe a 
thousand; quite a little distance. 
Q. Ho'v far is it fron1 the entrance to the Scott property 
where this curve is down to the bridge below there towards 
Ellers on? 
A. lialf a mile, I guess. 
page 415 ~ Q. You were 'vorking all the way down to the 
bridge? 
. A. Yes, sir. 
Q. I will ask you if these pictures that have been intro-
duced as Exhibits 1 and 2-if you recognize what they areY 
A. Yes, sir. 
Q. "'\Vhat are they, please, sir? 
A. No. 1 is ~Ir. Scott's entrance. 
Q. To the left? 
A. Yes, sir. 
Q. vVhere that big tree is¥ 
A. That is right. 
Q. That is looking- in which direction~ 
A. This is Enerson over here. 
Q. Lookinp; fron1 Richmond to Ellers on?. 
A. Yes, sir, f1·on1 N orwoocl Avenue. Norwood A venue is 
back this 'vay. Here is .Judge ~{oncure's line. 
Q. On the rig·ht of the road~ 
A. ·Yes, sir. 
Q. Now what is No.2? 
A. This is tlris side of the accident. This is Mr. Scott's 
entrance a'!ld along in here is where the accident-about where 
we put the pipe in. 
Q. That picture No. 2 is looking from or to 
page 416 ~ Ellerson? 
A. This is looking from Ellerson; that is, going 
to Richmond. 
Q. Where the big tree is is the entrance to the Scott prop-
erty1 
A. Yes, sir. 
Witness stood aside. 
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page 417 ~ CHESTER LUTZ, 
a witness introduced in behalf of the plaintiff, be-
ing· first duly sworn, testified as follows: 
DIRECT EXAlVIINATION. 
By J\rlr. Evans : 
Q. State your name, please . 
... 1\... Chester Lutz. 
Q. lVfr. Lutz, where do you live? 
A. 3339 l{ensington Avenue. 
Q. What is your business f 
A. Transportation manager, General Baking Company, 
Richmond branch. 
Q. How long have you had that position~ 
A. Over two years. 
Q. Where did you live prior to taking that job~ 
A. Trenton, New Jersey. 
Q. Did you con1e from there to Richmond? 
A. Yes, sir. 
Q. Ho"r long had you been in Richmond on July 29, 1936 Y 
A. Fron1 the latter part of J\tiay; approximately April 1st. 
Q. 1936f 
A. Yes. 
Q. "\Vhen you came from Trenton? 
page 418 } A. Yes, when I. came from Trenton. 
Q. l\fr. Lutz, on the 29th of July, 1936, were 
you familiar with the streets of Richmond? 
A. No, sir, I wasn't. 
Q. Were you familiar with the roads around Richmond? 
A. No, sir. 
Q. vVere yon or not familiar with the direction and the 
road to go to the Wigwam on the Richmond-Washington high-
wav? 
A. No, sir. I knew how to go to the Wigwam, though, be-
cause I had been past there before then. 
Q. Were you familiar with the roads leading from the Wig-
wam. to 1\f.echanicsville f · 
A. No, sir. . 
Q. N o·w on the night of July 29, 1936, did you have an en-
gagement with a young lady here in Richmond? 
A. Yes, sir. 
Q. Wl1at was her name? 
A. n1:iss l{ilby. 
Q. ""\Vhere did she live? 
.A. Trenton, New Jersey. 
. I 
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Q. Where was. she staying then Y 
A. With Miss Mason in Highland Park. 
Q. Who is Mrs. Apperson now 1 
A. Yes, sir. 
Q. Were 1\irs. Apperson and ~fiss Kilby re-
page 419 ~ la ted Y 
A. Cousins. 
Q. When you called on 1\Hss Kilby that night did you meet 
her at 1\Hss 1\iason 's home t 
A. Yes, sir. . 
Q. Who else lived there besides Miss ~{as on, if you know f 
Who was she living withY 
A. Her father• and n1other. 
Q. Did you meet Mr. John L. Yorke, the defendant in this . 
case, on that night? 
A. Yes, sir. 
Q. "\Vhere did you meet him Y 
A. Out at Miss lviason's home. 
Q. You never had known him before then¥ 
A. No, I didn't. 
Q. When you left Miss 1\iason 's home who rode with you 7 
A. Miss l{ilby. 
· Q. Did you drive your cart 
A. Yes. 
Q. What kind was it? 
A. Ford V -8, 1935, touring sedan. 
Q. Ho'v old was itY How old w.as your car at that time? 
A. One year. . 
·Q. How far had it been driven? 
Mr ~ Bremner: I don't know the materiality of that, if 
·Your Honor please. 
page 420 ~ Mr. Evans: .Just with respect to his following 
the other car. I think it will become material in 
that connection. 
The Court: "That is the materiality, whether a year or 
eighteen months old? 
Mr. Evans: It might be very material. 
Q. Did you follow another car that night to get where you 
were going? 
A. Yes, sir. 
Q. Whose car? 
A. Mr. Yorke's. 
Q. Where did you start out from Y 
I 
i 
.Tohn L. Yorke v. Marcelle D. May}iard, etc. 269 
Chester Lutz. 
A. :Niiss Mason's home. 
Q. .And where did you follow his car toY 
.A. I followed his car to the Wigwam. 
Q. Where did you go before you went to the Wigwam Y 
- A. Went down on Broad Street to the State store. 
Q. To a State store. 
A. Yes. 
Q. What do you mean by a State storeY 
A. The A. B. C. store. 
Q. Where was that State store! 
A. Down close to the Belt Boulevard, down to the Boule4 
vard. 
Q. Was that store open? . 
A. Yes, sir, that was open. 
pag·e 421 ~ Q. Was that the first one you tried to go -toY 
A. No. 
Q. Had you gone to another one before 1 
A. Yes, on Broad Street. 
Q. Was that first one you went to open Y 
A. No, it was closed. 
Q. Then you went up to this one near the Boulevard Y· 
A. Yes, sir. 
Q. Which side of the street did you park on Y 
A. I parked on the rig·ht-hand side coming this way. 
Q. ·Coming east Y 
A. Yes, sir. 
Q. Was that or not the side the store was on Y 
A. That is the side the store is on. 
Q. Ho\v close were you to the store-to the entrance to the 
storeY 
A. I was a short distance above Dobbs' lunch room. 
Q. Do you kno\v approximately how many feet that is from 
the entrance to the A. B. C. store 1 
A. That is about three or four doors up, I believe. 
Q. Did you or not go into the A. B. C. storeY 
·A. Yes, sir, I did. 
Q. Did you get anything in there Y 
A. Yes. 
Q. What did you get? 
page 422 ~ A. A pint of liquor. 
Q. Did you see 1\'Ir. Yorke in there or not? 
A. No, I didn't. 
Q. Do you kno\V where he was while you were in there? • 
A. I kno\v he was parked on the other side of the street. 
Q. His carY 
''\ 
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A. Yes. 
Q. Do you know where he himself was 1 
A. No. 
Q. When you left that place did you or not follow ~Ir. 
Yorke? 
A. Yes, sir. 
Q. What did you do¥ "\Vhere did you g·o 'vith him or follow 
him f How did you get in front of him¥ 
A. I stayed there in front of IIull & Dobbs and then saw 
him drive past me coming east. 
Q. ·You followed him east on Broad~ 
A. That is right. 
Q. Now from that point where did you go? 
A. Over to Chan1berlayne Avenue, to Brookland Park 
Boulevard. 
Q. And what did you do when you got there? 
A. Waited for hhn to g·o and get another couple. 
Q. At that time who was in the car with ~£r. Yorke? 
A. :Miss lVIason. 
Q. Anyone else up until then¥ 
A. No. 
pag·e 423 ~ Q. And you waited at that point until he went 
for another coupleT ·· 
A. Yes, sir. 
Q. Did lVIr. Yorke or not come back and pick you up at that 
pointf 
A. Yes. he did. 
Q. Who waR in the car with Mr. Yorke when he came back¥ 
A. Mr. Cottle and l\iiss lVIaynard. 
Q. And l\iiss Mason still in there? 
A. Yes. 
Q. From that point where did you go? 
A. To the Wigwam. 
Q. What time did you g;et there? 
A. I imagine in the neighborhood of nine-thirty or quarter 
of ten. 
Q. vVha t did you do? 
A. We went inside. 
Q. "'What did you do when you went inside? 
A. W P.U, I had a drink. 
Q. "\Vha t kind of drink did you get? 
A. \VIla t do you mean? 
Q. vVhat kind of whisky did you have Y 
A. Seagram's. 
Q. A pint of Seagram's T 
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A. Yes. 
page 424 ~ Q. Do you know from what bottle your drink 
came? 
A. It come from the quart bottle; didn't come from mine. 
Q. Ho'v many drinks did you have? · 
A. One. 
Q. Ho'v long did you all stay there? 
A. It was about twelve o'clock; between eleven-thirty and 
twelve o'clock. 
Q. During that time what did you all do 7 
A. Danced. 
Q. What time did you have to get to work in the morning? 
A. At eight. 
lir. Bremner: If Your Honor please, we object to that 
unless it is followed up with another question. I don't think 
that in itself is 1naterial. 
The ·Court: Objection sustained. 
:Nir. Evans: I "ritltdraw it. 
Q. You danced, you say, that night? 
.A. Yes. 
Q. Did 1\iiss 1\Iason dance? 
A. Yes. 
Q. ~Iiss l\Iaynard? 
A. Yes. · 
Q. ~Ir. Cottle? 
A. Yes. 
pag·e 425 r Q. 1\fr. Yorke? 
A. Yes. 
Q. vVith whon1 did you dance 7 
A. 1\fiss J{ilby. 
Q. Anyone else? 
A. No, I didn't. 
Q. Danced with her altog·ether? 
A. Yes. 
Q. Now, ~Ir. Lutz, there were six in your party. Were you 
or not joined by any other people after you got there 7 
A. Yes, sir, we were. 
Q. Who were they? 
A. I didn't know them. 
Q·. Ho'v did you meet them? 
A. They were Mr. ·Yorke's friends. 
Q. When you got there that nigl1t did you expect to meet 
anyone else to join your party?· 
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A. No, I didn't. 
Q. How did they happen to be brought in with you all? 
A. They were just friends of Mr. Yorke a,__nd they got to 
talking and then all come over to the table we were at. In 
fact, we were sitting· all around there, all mixed up after that 
Q. Now what happened to your pint bottle? 
A. I don't know. 
page 426 ~ Q. Did you bring it away with you? 
A. No, sir. 
Q. What did you do with it when you went into the Wig-
. warn T Did you take it in there Y 
A. Yes. 
Q. And put it where! 
A. I put it on the seat. 
Q. vVhat kind of seat? 
.A. At that booth. 
Q. Was it or not in a bag when you took it in thereY 
A. Yes, it was wrapped in paper. 
Q. Did you take the wrapper off Y 
A. No, I didn't. 
Q. Did you ever see it any more Y 
A. No, I didn't. 
Q. Did you ever open itT 
A. No, sir. 
Q. Now do you know l;low much of that quart was consumed 
there? 
A. I couldn't say. 
Q. When you came out of the Wigwam did you know where 
you were then to go 1 
A. Mr. Yorke had stated he wanted to go and get something 
to eat, a hamburger or something. 
Q. Why didn't he eat there? 
A. I don't know. 
Q. How were you to get to that place f 
page 427 ~ A. I was to follow liim, follo\V Mr. Yorke. 
Q. Did he say \vhere the place \Vas that he 
wanted to take you allY 
A. He said on some turnpike, but at. the time I didn't know 
what the name of it was. 
Q. Did 1\{r. Yorke or not know that in order for you to get 
to this place you would have to follow him' . 
A. Yes, he told me to follow him. 
Q. Now how far did you follow him¥ 
A.· Up to the time of the accident. 
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Q. You came down the Richmond-Washington highway, did 
you not? · 
A. Yes, sir. 
Q. How far behind :Mr. Yorke were you following him on 
the Richmond-Washington highway~ 
A. Well, he got ahead of me once and had to wait for me 
to catch up with him; just ho'v far I don't know, but I could 
still see tail-lights quite a distance ahead of me. 
Q. Do you know what route he took to get from the Wig-
wam to the place he was trying to get to 1 
A. He came down the Washington high,vay and waited for 
me at the Royall service station. 
Q. Then where did he go 1 
A. Then he come down, come out Norwood Avenue, come 
down Chan1berlayne and turned up Norwood Ave-
page 428 ~ nue and come out Norwood Avenue to the Second 
Street Road. 
Q. Do you kno1v where he turned off Chamberlayne Ave-
nue1 
A. Where he turned off of Chamber layne Y 
Q. Yes. 
A. At the fire house. 
Q. N o1v did he make any other stops than the one you 
stated at R.oyall 's service station? 
A. !Ie stopped at Royall's service station or stopped after 
the turn up Norwood A venue and then he passed the right 
road and I drove past hiin and then he took the left-hand 
road. 
Q. Did you actually see the accident~ 
A. No, I didn't. 
Q. Why was it you didn't see it 1 
A. I was too far behind him. He got ahead of me and it 
\vas a curve in the road. · 
Q. \Vhen did he start getting away from you? 
A. When he took that last left turn. 
Q. Into what road? 
A. This Second Street Road. 
Q. Up until he got to Second Street Road you had been 
able to keep hin1 in view? 
A. Yes. · 
lVIr. Bremner: \Ve object to the question, Your Honor. 
IIe said he kept him in view until he got to the 
. pag·e 429 ~ last curve. 
The Court : Objection sustained. 
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By }llr. Evans: 
Q. When did yon last see him¥ flow _long did you keep 
him in view; until when 1 
A. Until he went around this curve on this road where he 
turned off after he backed up. 
Q. N O\V that was to get into what road when he backed up 
and made his turn there 1 
A. I don't know 'vhat the nan1e of the road is. 
Q. At any rate, when he backed up and you came up and 
backed, too, I guess, he went to the left, you say Y 
A~ Yes, sir. 
Q. And you say that was the· last tin1e you saw him Y 
A. Yes, sir. 
~fr. Bremner: If Your Honor please, I submit what he 
asked the witness was incorrect on that phase of the testi-
mony that has already been put in the record. 
The Court: The question was leading. It was suggestive 
of the answer. 
By Mr. Evans: 
Q. Now when you came up to the place where the accident 
happened what did yo'Ll see ¥ 
A. I sa,,r an object lying in the road. I thought 
page 430 ~ it was a seat cushion. 
Q. \Vhat was it? 
A. It was l\fr. Cottle. 
Q. It was what! 
A. l\{r. Cottle. 
Q. "Wbat did you do¥ 
A. I went and pulled by then .so my lights would shine on 
him and I sa\v it was 1\{r. Cottle and I pulled by just a fair dis-
tance of him and g·ot out and ~Hss Kilby got out also. 
Q. Now was Mr. Cottle's body in the road on the Richmond 
side or beyond the R,ichmond side of the curve Y 
A'. It was beyond the Richmond side of the curve. 
Q. Did you or not go around the curve there Y 
A. Yes, I went around the curve. 
Q. And did you see anything else besides Mr. Cottle on 
the road? 
A. After I got out of the car I saw 1\Hss Maynard. 
· Q. "Where was she¥ 
A. She was over on the bank, lying a short distance from 
Mr. Cottle. 
Q. On the right or left side from Richmond? 
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A. On the rig-ht side fron1 Richmond. 
Q. What else did you see, if anything¥ 
.A. I saw the car then. 'l,he car was over on 
page 431 } the left-hand side of the road, sitting at an angle 
to the road, about a forty-five degree angle. 
Q. Did you or not go to the car 1 
A. No, I didn't g-o to the. car; Miss Kilby went to the car. 
Q. Could you see the car well enough to recognize it 1 
A.. Oh, yes. 
Q. Do you know whose car it was 1 
.A. Oh, yes. 
Q. Whose car was it 1 
A. }'Ir. Yorke's. 
Q. And you say Miss Kilby went over to the car? 
A.. She went over to the car to g-et Miss "l\rfason. 
Q. Did she con1e back with her? 
A. She g·ot her out of the car. She didn't come Back right 
then ; they stood there by the car. Then Miss Kilby come 
over and helped me with Miss Maynard and Mr. Cottle. 
Q. And who helped Miss Maynard get into the car? 
A. ~Iiss J{ilby helped her. 
Q. Did anyone else help you put any of the injured per-
sons in the car other tl1an J\IIiss IGlby 1 
A. No one else helped me. There was someone there after 
that, but they didn't help get anybody in. the car. 
Q. Did you see ~.fr. Yorke there at allY 
A. I sa'v him in the car. He went and got back in the car 
and tried to start it. 
page 432 ~ Q. Which carl 
A. His own car. 
0. Could he start it? 
A. No. He stepped on the starter and it turned over two 
or three tilnes and tllP.n he holloaed over to n1e : ''We must 
get this car out of here". 
Q. Did he appear to be injured? 
A. No. He may have been stunned, but he didn't seem to 
be injured. 
Q. Now at that time in which direction was your car point-
ing-f 
A. It was pointed .to the destination wherever we were go-- , 
ing; I didn't know where it was; away from Richmond. · 
Q. What did you do after you got these people in the car? 
A. I didn't know the 'vay back, I didn't know where I was 
at, and i waited for a car ·to come along and asked the folks 
if they would show me. The first car wo~ldn 't show me the 
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way in and finally a second car come along and they showed 
me the way in. 
Q. vVhy wouldn't the first car show you the \Vay ~ 
A. They had son1e lady in thel'(~-the 1nan dri viilg said his 
mother-in-law-and she had heart trouble and he was taking 
her to the hospital then and was afraid it might cause her 
·death or something like that. 
Q .. But the second car showed you the way in~ 
A. Yes, sir. 
page 433 ~ Q. In \vhat way did you co1ne back; \vhat route 
did you travel? 
A. I don't know. The only thing I know when I got on 
Chamberlayne Avenue I knew when I was on Chamberlayne 
Avenue. An officer n1et us at Chamberlayne Avenue and 
piloted us in. 
Q. Do you know \vhether you went back the same way that 
you came out? 
A. Y cs, I know now, but I didn't know then because I 
didn't know the roads then. 
Q. When you got to Chamberlayne Avenue you met an offi-
cer? 
A. Yes. 
Q. And he took you on in f 
'A. Yes. 
Q. To what place~ 
A. To lVIemorial Hospital. 
Q. Then \vhat did you do? Who did you leave there 1 
A. l\1iss Maynard and ~I r. Cottle. 
Q. vVhere did you take l\tiiss 1\:fason f 
A. She wanted to go to the Johnston-\Villis Hospital and 
we took her there ·with the help of the officer. 
Q. 1\:Ir. Lutz, were you under the influence of intoxicants 
that night? 
A. I \\ras not. 
Q. \Vere any of the other members of your party unde1· 
the influence of intoxicants ? 
A. No, there \Vasn 't a one of them under it. 
page 434 ~ Q. " 7 as 1\fr. Yorke under the influence of in-
toxicants that night~ 
A. No, he wasn't. 
Q. How fast were you driving· your car following· Mr. Yorke 
on the Richmond-Washington highway coming· down from the 
Wigwam before you turned in Norwood Avenue~ 
A. Around 40 to 45 miles an hour. 
Q. How fast \vas he going 2 
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A. I wouldn't say, but he was going faster than I was. 
Q. How fast was he driving along Norwood Avenue 1 
4-. I imagine-! don't know the speed, but I was driving 
around 40 miles an hour. 
Q. How fast were you driving after you made this left turn 
that you have testified to after you all had backed up 7 
A. I judge I was traveling about 25, between 25 and 30, be-
cause the road was rough and I didn't know the road and he 
was out of my sight then. 
CROSS EXAMINATION. 
By lVIr. BrP.mner : 
Q. J\!Ir. Lutz, I believe you told the jury that the last time 
you saw l\1:r. Yorke prior to the accident was-when he went by 
a certain street or road 5 or 6 feet and he \Vaited for you to 
catch up and you both backed up and he took the left-hand 
road; \vas that right? 
A. That is right. 
page 435 ~ Q. You are certain of that, aren't you 7 
A. Yes. He pulled up-he was ahead of me 
and I pulled up behind him and he backed around and took 
the left hand road. 
Q. When ~1r. Evans was examining you I objected to the 
question because I thoug·ht you said a certain curve. ThAn I 
understood your answer to be that the last time you sa\v Mr. 
Yorke prior to the accident was when he had gone beyond this· 
road and then he waited for vou and backed out and he took 
the left-hand road and that was the last tilne you saw him 1 
A. The last time I saw him was when he pulled up. Here is 
thP. road: he pulled up here; I pulled up back of him; he 
backed back and took the left hand turn and then it is a curve 
in the road and I saw his taillig·hts going around and that is 
the last time I saw him. 
Q. Then you didn't see the taillig-ht on his car or anything 
P.lse until you conlP. up to 1\fr. Yorke's car in the road? 
A. Not after he went around the turn. I didn't see it no 
more; it was out of sig-ht. 
Q. You have already told the jury that you drove along-
about 20 or 25 miles an hour because you didn't know that 
road; is that correct 7 
A. That is right. I approximated that speed because I 
didn't watch my speedometer. · 
page 436 ~ V\Then you got onto N orwoqd Avenue and con-
tinued out to Second Street Road, if you were a 
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stranger here and didn't know the road and Mr. Yorke had 
gotten out of your sight for sometime, how did you know 
\Vhich way to turn when you got to Second Street Road~ 
Mr. Evans : I don't think he said he went on Norwood Ave-
nue and turned into Second Street Road. He has testified 
he went down Cha1nberlayne Avenue and \Vent by the fire 
station. 
By 1\Ir. Bren1ner: 
Q. See if this isn't what you testified to. Didn't you tes-
tify that you came from the Wigwan1 to R.oyall's filling· sta-
tion, that you then went to Chamberlayne Avenue and you 
got to the fire station on Chamberlayne Avenue and you went 
into a road that you didn't know the name of; is that what 
you said? 
A. That is right; at that time. 
Q. I mean at that ti1ne. Isn't that what you have told the 
juryY · 
A. That is positively rig·ht. 
Q. Then you went a little bit farther, didn't you say, and 
Mr. Yorke drove by the road that you finally took 5 or 6 feet 
and that he waited for yotl to catch up 1 and then you both 
backed up; isn't that what you said~ 
1 A. He backed up, yes; he backed around me. 
page 437 ~ Q. And you backed up, didn't you Y 
A. Yes. 
Q. Isn't that right f 
A. Yes. 
Q. Then in answer to ~1r. Evans' question didn't you tell 
the·jury that that was the last time you saw ~Ir. Yorke's carY 
The Court : After he went around a certain curve, he said. 
A. That is right. When the taillights \Vere going around 
the curve that is tl1e last time I saw the car. 
Q. How far was that from the point he backed up Y 
A. To the point of the accident Y 
Q. No; from the time he backed up and the curve where you 
last saw the light. A short. distance, wasn't it Y 
A. It wasn't very far. I wouldn't judge the. distance. 
Q. Was it a quarter of a mileY 
A. In that neighborhood. 
Q. In the neighborhood of a quarter of a mile. So from a 
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quarter of a mile after the point you backed up you didn't see 
thP. Yorke car until you saw it in the road Y · 
A. I wouldn't state a quarter of a mile because I don't lmow 
the distance, but it \vasn 't very far. 
Q. Ho\v many turns did you make after you backed the car 
up or backed the car back around, as you say? 
page 438 r A. Just one. Just thP. one on that road after 
we backed around each other. . 
Q. Did the street that he overrode, so to speak, did it cross 
over the other street completely or was that the ~end of the 
streetl · 
A. I don't know. 
Q. Well, didn't you say he went by the road he was sup-
posed to takel 
.A. That is what he told me, that he went by the road. 
Q. Have you been over this road since the night of the 
accident~ 
A. I have. 
Q. Don't you lmow where_ the road you have described as 
coming over ends at Seco~1d Street Road or runs into the 
point where 1\tieado,vbridge Road and Second Street Road 
1neet ~ ' 
A. I don't know 'vha t the names of the streets are, but 1 
know he backed around me and took that road and I followed 
hhn. 
Q. You mean he 'vent clear across the road I 
A. I don't know just how far he went. 
Q. How many curves did you pass after the last curve you 
saw him go around 1 
A. Two, I believe. 
Q. Any hills~ 
A. Oh, I wouldn't call them hills, no; just little 
page 439 } inclines. · 
Q. ,Just little inclines. You tell the jury after 
you backed up you saw no hill except a little incline? 
A. I \vouldn 't call it a hill, no. 
Q. You are positive of thatl 
A. Yes. 
Q. And you saw no narro'v bridg·e, did you? 
A. Narrow bridge I 
Q. Yes. 
A. No, there was no narrow bridge that I saw. 
Q. You are positive of that I 
A. Yes, sir. 
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Q. Who was with you when you went over this road since 
this accident¥ · 
A. :Mr. Evans. -
Q. How did-
A. He didn't go with me over the road ; I met him out there. 
Q. Who "ras with you¥ 
A. I was by myself. 
Q. \Vhere did you meet Y 
A. Out at the point of the accident. 
Q. Did you find your way back yourself, the road you came 
that night f · 
A. Yes, because it was told to me previously. 
Q. You had to be told 1 
A. I had to be told the names of the streets be-
page 440 ~ cause I didn't know them at the time of the acci-
dent. · 
Q. Didn't you say that you went back to the hospital the 
same road that you went out t 
A. Yes, I know I did now. I didn't know that night. 
Q. So you tell this jury whoever took the injured people 
back or escorted you went down Second Street Road close to 
the city limits and then cut way acros.s to the right through 
that winding road until you got to Chamberlayne Avenue; is 
that correct 1 
A. I knew the point on the road when I come on Chamber-
layne Avenue and knew the exact point on Chan1berlayne Ave-
nue that the officer escorted me in. 
Q. ''That point did you first recognize on Chamberlayne 
A venue after the accident? 
A. Right 'vhere the officer was waiting. 
Q. Where was that 1 
A. At the end of :Chamberlayne Avenue where those tree~ 
end. 
Q. vVhere those trees end¥ 
A. Yes, sir. 
Q. I-Iow many blocks was that beyond the firehouse? 
A. That was rig·ht at the firehouse. 
Q. Do you kno'v the nan1e of the officer 1 
A. No, I don't. 
Q. Do you kno'v the gentlen1an that escorted you in that 
road that 'vay. . 
page 441 ~ A. I certainly don't. 
Q. Ho'v far did you travel on Chamberlaync 
Avenue that nig·ht before turning at the firehouse? 
.. 
. 
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A. From where it ends up, where it becomes the Washington 
highway. 
Q. At what point? 
A. I don't know what they call it there. That is 'vhere the 
road bends over to go to make that loop that goes out to the 
Washington highway. 
Q. You only made two left turns that night after you left 
the Wigwam, didn't you? 
A. No, I made three left turns. 
Q. Did you only make three~ 
A. Well, three sharp left turns. 
Q. Are you positive of that f 
A. The road that bears around that goes out to the point 
of the accident keeps turning left there a while and then bears 
right. 
Q. As I understand it, to the best of your knowledge you 
only made three left turns after leaving· the Wigwam 1 
A. Three short left turns. 
Q. You made one at Royall's filling station, didn't you? 
A. That is right. , 
Q. And yon made one 'vhen you went from the west side of 
Chamberlayne to get over to the east side to go 
page 442 ~ over by the firehouse, didn't you~ 
A. I clidn 't p;et the quost.ion. 
Q. V\7hen you proceeded down Chamberlayne Avenue to-
'vards Richmond and got to the firehouse didn't you have to 
make a short left turn to cross over the other driveway in 
Chamber layne Avenue to go by the firehouse~ 
A. That is right. 
Q. That is No. 21 
A. Yes. 
Q. When you went on by the :firehouse and bore around to 
tho left a little didn't you havo to turn short to the left ag-ain 
to g·et onto the road that leads into Second Street Road¥ 
A. That is the point there where he backed around. me and 
I 1nade a left turn there. 
Q. That is No.3, isn't it? 
A. Yes. 
Q. Now after you got to Second Street Road how did you . 
l1ead out1 
A. That only bears left; that wasn't any short left turn. 
Q. When you turned into Second Street Road there 'vas no 
short turn 1 
A. No real short turn. 
Q. vV ell, you have testified in this case before, haven't you? 
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A. Yes, sir. 
page 443 ~ Q. And didn't you say before that you only 
made two left turns~ 
A. I wasn't acquainted with the road then. 
Q. I am not talking about the road. You determine now 
that you fix it at three left hand turns because you have been 
taken over the road since or is it your personal recollection 
that you only made two left turns 1 
A. No, I made three left hand turns. 
Q. Do you recall when you were testifying on ~larch 31 or 
Aprillst or 2nd of last year in this court tha~ while you were 
being cross examined that you 'vere asked this question and 
gave this answer: "Now isn't it a fact that you only turned 
to the left twice after you left the Wigwam to the point of the 
· accidept?" and didn't you answ,er: "As far as I know, yes."? 
Mr. Evans: vVhat are you reading from, please? State 
for the bP.ne:fit of the Court and jury. Your Honor, I ask that 
he direct the witness more specifically to the question and 
answer he is referring to. 
lVIr. Bremner: I nut the date in. 
The Court: He said the time and date and place. 
Mr. Evans: He testified several tilnes, as Your Honor 
knows, and I would like to know what he refers 
page 444 ~ to. 
By Mr. Bremner: 
Q. Didn't you in this courtroom and while you were in the 
same chair or in the witness chair of this court-you were 
asked this question, were you not, and you gave this answer: 
''Now isn't it a fact you only· turned to the left twice after 
you left the Wigwa1n to the point of the accident?'' and your 
answer was. was it not: "As far as I know, yes." f 
Mr. Evans: What case was that Y 
Mr. Bremner: Cottle v. l .. orke. 
A. I v.rasn't familiar with the road then when I made that 
statement; I didn't know. 
Q. Was there any particular reason at that time you 
'vouldn 't recall how many times you turned to the left, whether 
'you were familiar with the road or not Y 
A. Up to that timP. I hadn't been over that road until that 
night. 
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Q. So when you testified in the Cottle case you thought you 
were correct when you said you made two left turns Y 
A. When I said as far as I knew. 
Q. 'But since you went over the road you changed your 
mind~ 
A. I have seen the road now and I am familiar with the 
~oad. · 
Q. lV[r. Lutz, let's seP. about this whisky now. You say Mr. 
Yorke got a quart, didn't he 7 
page 445 ~ A. I don't know. 
Q. You saw a quart out there? 
A. I saw a quart out there. I don't know whether Mr. 
·Yorke got it or not. 
Q. Was it at the table at which you and Mr. Yorke were 
sitting' · 
A. The whole gang of us were there. 
Q. I am not saying you drank it yourself. I mean you and 
1\Ir. Yorke were there1 
A. Yes, sir. 
Q. Those booths aren't very large, are they? 
A. I don't know ho·w many they will hold or how large they 
are. I 'vas only there that night. 
Q. You saw a quart of whisky there, ·didn't you? 
A. Yes. 
Q. Now you saw 1\fr. York~ go out of that Wigwam that 
nig-ht, didn't you? 
A. Go out of it? 
Q. Yes. 
A. Yes. 
Q. You didn't see him carry any whisky with him, did you 1 
A. No. 
Q. You carried a pint in there, didn't you? 
A. Yes~ 
Q. And you didn't carry out any, did you? 
A. No. , 
pag·e 446 ~ Q. Did you see some of Mr. Yorke's friends · 
have whiskey there-Old Benefactor? 
A. Well, I don't know. I don't know if they had it or p.ot, 
but we were all tog·ether. · · 
Q. Did you see them with whisky there? 
.l\.. I don't know. They were there. I don't know who had 
whisky there. 
Q. I asked if they had whisky there? Don't you know they 
had it by reason of the fact you saw it Y 
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A. No, I didn't see it, except what we had there, what I 
was telling about. ·· 
Q. Didn't you see them drinking beer there also~ 
A. I did not. 
Q. You didn't sec any beer drunk at all¥ 
A. I didn't see any beer drunk at all. 
Q. Did you see any wine drunk¥ 
A. No, sir. 
Q .. N o'v which booth did you occupy in the vVigwam ¥ 
A. I couldn't tell you. 
Q. Was it up near the bar or the southern end of the build-
ing? 
A. I believe it was the southern end. I am not certain. 
Q. What becan1e of your pint? 
A. I don't know. 
Q. Well, I "rant to call your attention again 
page 447 ~ and ask you this, if you didn't on ~larch 31st or 
.April 1st or 2nd in the trial of Charles H. Cottle 
v. John L. Yorke, answer as follows to this question: ''You 
didn't see the quart at alU" and didn't you answer: "If it 
was there, I didn't see it that night". Do you deny that you 
made that statement on the witness stand here? 
A. I may have referred to the pint. I don't know whether 
the pint or the quart. 
Q. Do you kno'v no'v whether you remember it was the 
pint or the quart¥ 
A. I do no,v, yes. 
Q. \Vhich was it 1 
A. It was the quart. 
Q. Certain of tba t ~ 
A. Yes. 
Q. In answer to a further question: "But you tell this 
' jury you are certain you did see a pint on the table?" didn't 
you answer: "It was a pint there, I guess; it was mine, any-
way.'' Did you make that statement to the jury? 
A. :M:ine 'vas on the seat. 
Q. vVhy is the reason you change it now from the table to 
the seat? 
A. It 'vas there, I know. 
Q. You don't deny that you made that statement, do you, at 
that trial? 
page 448 ~ A. I don't remember it, but if it is there I made 
it. 
Q. How n1any drinks did you take that night? 
A. One. 
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Cheste1· Lutz. 
Q. I believe you told the jury you got there about nine-
forty-five or nine-thirty? 
A. About that; around in tha.t neighborhood. 
Q. What time did you leave? 
A. Around between eleven-thirty and twelve. 
Q. You were there approximately two hours, then, accord-
ing to your estimation? 
A. Somewhere in that neighborhood. 
Q. And only took one drink? 
A. That is all. 
Q. You are positive about that, I take it? 
A. Yes. 
Q. Did you and 1\tfr. Yorke know before you came to Bro~d 
Street that you you were both going· to get liquor? 
A. He told me to follow him to the State store. 
Q. You came to a store on East Broad Street first and found 
that closed Y 
A. That is right. 
Q. Did you kno\v then you were looking for liquor? 
A. Sure. 
page 449 ~ Q. You knew Yorke was looking for liquor, 
didn't you? 
· A. Yes. 
Q. And when you went up to West Broad Street you knew 
you were both g·oing· for liquor, didn't you? 
A. Yes. 
Q. 1V ell, if you were only going to take one drink in the 
course of an hour, what was the reason you brought so much 
liquor? 
Mr. Evans: I object to that because it is not material as 
to his desire or \Vhether ~fr. Lutz intended to drink one drink 
or n1ore; he is not a party to this case. 
The Court: He can ask him why he g·ot a pint. I won't 
let him pass on :JYir. Yorke. 
:Nir. Bremner: I am trying to bring out' what became of the 
liquor. 
The Court: You can ask this gentleman why he got it, 
but you can't ask him why the other gentleman got whisky. 
By ~fr. Bremner: 
Q. Why did you take that pint of whisky·out to the party 
at all? 
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A. \V"hy did I take it out~ 
Q. Yes. 
A. }fr. Yorke didn't know I was even going to 
page 450 ~ stop there. He thought I was going· to stay in the 
car. I didn't want to be a piker in the party. 
Q. If you had taken your drink and your bottle hadn't 
been opened, was there any particular reason that you ought 
to leave it on the bench in a strange place and not take it back 
with you 1 Why didn't you take it way \vith you 1 
A. It wasn't strange to 1\iir. Yorke. They ·were all his 
friends. 
Q. And l\ir. Yorke and his friends \Vere drinking? 
A. Not as far as I know. I didn't see them, but I imagine 
they \Vere. 
Q. Don't you know it to be a fact there wasn't a drop of 
liquor left in your pint when you went to get in your car f 
A. I don't kno\v. 
Q. Will you tell the jury why you clidn 't look to see? 
A. Because I wasn't interested. I didn't want it. 
Q. You had seen enough liquor out there? 
!vfr. Evans: I object. That is an unfair conclusion. 
The Court: Objection sustained. 
By 1\fr. Brernner: 
Q. \Veil, did you ever see it come out of the bag·' 
A. No, I didn't. 
Q. Well. did you look for the bag? 
A. No, I didn't. 
Q. You took a drink. Who else took a drink Y 
page 451 ~ A. I don't know. 
A. No. 
Q. You don't recall anybody else· taking them 1 
Q. Did you take one by yourself without anybody having 
one with you 1 
A. I took one, but I don't know who else took it. 
Q. You can't tell this jury any other soul that took a drop Y 
A. I \Vouldn 't say they didn't take a drop because I wasn't 
interested in what they were drinking; I \Vas only interested 
in what I had. · 
Q. Do you know whether your lady friend took a drink or 
not? 
Mr. Evans: If Your Honor please, I want to object to 
this line of examination of this witness, who is not a party 
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to this suit, about facts he may or may not have known as 
to what ~liss l{ilby may or may not have done with respect 
to the liquor that he bought or that he was consuming, unless 
it can be shown and is shown by this defendant his own client 
was drunk. That is 'vhat he is trying to prove, or that Miss 
1\faynard~ the plaintiff in this case, knew of this alleged con-
dition of this. gentleman, if any such existed. They haven't 
sho,vn her knowlP.dge of it. 
page 452 ~ The Court: They can't take every step at once. 
I will let him answer the question whether the 
other young lady took a drink or not. 
1\fr. Evans : Exception. 
By 1\fr. Bremner: 
Q. Can you tell this jury whether a single lady in the party 
took a. drink f 
A. Did a sing·le lady in the party take a drink 1 
Q. Did any lady in the party take a single drink that night 
out of either bottle~ 
A. I tl1ink the girl I was with, 1\tiiss l{ilby, did because I 
was interested in her. 
Q. That 1nakes hvo drinks. Now what men, if any, other 
than yourself did you see take a drink out of the bottle? 
.A. I sa'v no more whatever because I ''rasn't interested. 
Q. \Vhat portion of the time did you dance or sit in the 
booth f Did you dance n1ore or did you sit in the booth more? 
.A. I danced practically all the time. 
Q. I take it the girls 'vere dancing with you most of the 
. time? 
.A. Sure. 
Q. So you don't know what went on at the table? 
A. No, I don't. 
Witness stood aside. 
page 453 ~ DR. JAMES T. TUCI{ER, 
a witness introduced in behalf of the plaintiff, be-
ing· first duly s'vorn, testified as follo,vs : 
DIRECT EXAJ.VIINATION. 
Bv 1\fr. Evans : 
-Q. Where is your office, Doctor T 
.A. 1\fedical A'rts Building, Richmond, Virginia. 
Q. How long have you been a medical dbctor 7 
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A. Eleven years. 
'Q. Do you specialize in any particular branch of medicine 
or surgery? 
A. Yes; bone and joint surgery. 
Q .. Did you attend Miss Marcelle 1\1aynard, the plaintiff in 
this case' 
A. I did. 
Q. When did you attend her? 
A. July 29, 1936, at J\tlemorial Hospital. 
Q. rFor how long a time did you treat her¥ 
A. rShe was treated from July 29th through December 22, 
1936. 
Q. From July 29th to December 22nd ~ 
.A.. Yes, sir. 
Q. 1936¥ 
page 454 ~ A. Yes, sir. 
Q. Have you seen her since December 22, 1936 f 
A. Yes, sir; I examined her about three or four days ago. 
Q. Now, Doctor, \vill you please state what your diagnosis 
was and the treatment that you rendered on July 29, 1936, 
up until December 22, 1936? 
, A. ~Iiss !Jiaynard gave a history that she was in an auto-
mobile accident and broke her right collar bone, as well as 
the shoulder blade. Some of these cases are treated by an 
open reduction where you put an incision over the collar bone 
and wire them together, but in many of these cases it is 
thought \Vise not to do that, but to strap the shoulder back 
and take what effect you can rather than put foreign material 
into the break or into the wound. She ·was strapped back and 
her collar bone healed fairly well; at least, there was enough 
glue to cement the fracture together, as \Ve thought, and she 
got out of her strapping or fixation that the shoulder was in 
and on November 8th while running through some slippery 
or wet leaves she slipped and fell on the right arm and broke 
the g·lue apart that had cemented the breaks together. Then 
she had to go over the whole thing again and she was treated 
through December 22, 1936. The collar bone healed well, 
firm unipn as it is now, but on account of the bones being 
slightly overlapped there was a forward dis-
page 455 ~ placement of· the shoulder and a flaring of the 
shoulder blade in the back. The breaks in the 
shoulder blade itself healed fairly well. There was one that 
ran up into the joint space, into that socket where the arm 
bone works. She complains of some discomfort at the present 
time when there is a change of weather-that usually comes 
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about where there is a break into the joint-and eome slight 
weakness of that whole shoulder girdle on account of the 
forward displacement. 
Q. No"\\r, Doctor, has Miss lVIaynard in your opinion any 
permanent injury or permanent disfigurement which is are-
sult of the injuries she received on July 29, 1936, excluding 
anything that may have happened after that time when she 
fell when running through the leaves? 
A. Yes, she has a flaring· of the shoulder blade in the back 
which is a disfigurement. 
Q. Would that condition she has in your opinion have ex-
isted just like it is now if she had not had this second break 
when running through the leaves in November? 
A. Yes, sir; the collar bone 'vas secured in the same posi~ 
tion in the second break as in the first. 
Q. Will you please sho'v the jury over here, if the Court 
will permit, exactly what her condition' now is? 
A. This shoulder had the break here, where the two frag-
ments werP. joined tog·ethP.r in the shoulder. It 
page 456 ~ is a litttle bit shorter, this one being shorter be-
cause of the flare of the shoulder blade. 
Q. Is this projection here, which exceeds that one, is that 
the result of the injury she received on July 29, 1936? 
A. Yes, sir. 
Q. In your opinion will the projection of her shoulder 
blade- · ·· 
A. She has to hold one shoulder back, which disfigures. 
When she lifts this in front to make her even in front, it flares 
in the back. That is caused bv these two fragments here 
slightly overlapping and thereby bringing the shoulder blade 
forward. 
Q. Now tlu~ conditon in 'vhich she is at the present time, 
the posture which she now has, is that or not normal for her 
present condition after the injury and the result that accrued 
from that injury. 
A. Y P.S, sir. I think it is. Rather than open it up-she had 
the :Haring of the shoulder blade in the back because I couldn't 
get the1se two breaks-couldn't put these two ends together 
because it was an oblique_ break; I would have to open it up 
and wirP. it and bring; tba t shoulder 'vay back and rather than 
do that. put foreign material in there, I explained to her she 
would have a flaring shoulder, but a secure one, a comfortable 
one. 
Q . .Are either of her shoulders higher than the other? 
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A. Yes, sir. 
page 457 ~ Q. The left one is higher than the right one Y 
A. Yes, sir, as she stands nnw. 
Q. Is the condition of her right shoulder blade, being lower 
than the left one, or not the result of her injury on July 29, 
19361 
A. I think so. 
Q. \Vill that condition continue or not, in your opinion? 
A. She has that permanent disfigurement as she is. 
Q. Is there any disfiguren1ent of her collar bone on either 
~del · 
A. That bumJJ (indicating). 
Q. Is that bun1p on her right collar bone the result of her 
~njury on July 29, 19361 
A. Yes, sir. 
Q. Will that be permanent or not! 
A. Yes, sir. 
By a .Turor: 
Q. vVill that affect her using her ann I 
A. This side is a littlt=~ bit weakr.r. The muscles are de-
stroyed so1ne, causing- weakness in the shoulder. 
Q. Will that affect her enough to keep her from doing or-
dinary work I 
A. ·she can do ordinary work. 
· By lVIr. Evans : 
Q. You said l\1iss l\{aynard complains of some 
page 458 ~ SP.nsation of pain when the weather is damp. 
Please state whether or not that condition is or 
is not the nonnal result of the kind of injury she sustained. 
A. It is. When there is an injury to the glistening cartilage, 
the g·listening surface of a joint at tlu~ time of injury, when 
it heals it usually heals rough and as the bone slides over it 
in action it causes some discomfort and it is noticed more at 
the time 'vhen the weather is going to change; called trau-
matic arthritis. 
Q. As I understand, both the shoulder blade and the collar 
bone were broken. 
A. Yes. 
Q. Were those breaks complete fractures I I mean did they 
break all the way through the bone in each instance! 
A. The collar bone did. There were cracks in the shoulder 
blade. 
Q. J\fore than one crack? 
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.A. Yes, sir ; two cracks. 
Q. And one, you say, led up into the socket Y 
.A. Yes. 
Q. WhP.re the arm joins the shoulder blade T 
A. Into the socket in 'vhich the arm bone works. 
Q. Now please state whether or not the kind of injuries 
she sustained were at the time painful Y 
A. Yes, they were painful. The position I had 
pag·e 459 ~ her in was perhaps as painful as the actual break 
itself. 
Q. The strapping back 1 
A. Yes, sir. 
Q. You had to hold her back some,vhat this way? For how 
long· a period was she strapped back¥ 
A. From July for about four 'veeks very tightly and then 
for two 1nore not quite so tightly. 
Q. Ho,v long 'vould she have had to be. strapped back that 
way if she had not had this second break tl1at occurred in 
N o;,mnber? 
A. Well, she had practically healed from the first break, 
you see ; that is, the glue was soft and could be broken over 
again, and she healed from the first break in six weeks which 
she was strapped up approximately. 
Q. And the second break was caused, was it, by the fact that 
it haclnot completely healed? 
A. Yes, sir; hadn't completely hardened. 
Q. Did you have to give her anything for the pain she had 
fron1 the thne you first saw her.? 
A. Yes, she had narcotics while she was in the Memorial. 
Q. Did you bring your statement here? Do you know what 
your bill was for the services you rendered Miss Maynard? 
A. $100.00. 
page 460} CROSS EXA~fiNATION. 
Bv 1\ir. Bremner: 
~Q. Doctor, just one question. I didn't ,catch the date that ' 
you said she had her second accident when she slipped on 
the leaves? 
A. November 8, 1936. 
Witness stood asidP.. 
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page 461 ~ lYIRS. T. P. MAYNARD, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Evans : 
Q. ~{rs. l\{aynard, will you please state your full name f 
A. Mrs. T. P. Maynard. 
Q. Where do you live' 
A. 105 York Street. 
Q. \Vhat part of Richmond is that in? 
A. It is on the northside: Barton Heights. 
Q. Are you the mother of 1Iiss l\{arcelle Maynard, the 
plaintiff in this case? 
i\ ... Yes. 
Q. Mrs. ~Iaynard, did you attend your daughter in any 
way during the thne that she was incapacitated from her in-
juries received the night of July 29; 1936¥ 
A. I did. 
Q. When did you first learn that she had been injured¥ 
A. A bout midnight of July 29th. 
Q. And when did you first see herT 
A. I saw her the next morning. 
Q. \VhereT 
page 462 r A. At the Memorial Hospital. 
Q. About what time Y 
A. About eight-thirty. 
Q. Now how long· did you attend her from that time? 
A. "\Vell, I was at the J\{emorial Hospital every day during 
the period of three 'veeks and then we broug·ht her home and 
I took care of her for about six weeks. 
Q. After you got her home was she or not required to re-
main in bed during the day 7 
.A. Yes. 
Q. IP<;>r how long a time? 
A. For about six weeks. She was up and down. W c would 
get her up and take her to the doctor for treatments and 
bring her back and put her to bed. 
Q. Will you please state what you did for her in the way 
of rendering any treatment to her during that time? 
A. "'\1\T ell, of course, she was under the doctor's care and it 
wasn't a g·reat deal you could do. She was bandaged and 
I had to administer dope at night to keep her quiet so that 
she co:uld rest and, of course, I g·ave her the necessary atten-
~ 
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tion as far as feeding- her and dressing her hair and those 
necessary things . 
. Q. 'Vill you please state whether or not your daughter 
suffered from her injuries during that time? 
A. She did to a great extent. 
page 463 ~ Q. Now just state in what way? 
A. 'Veil, leaving- out her broken bones, she was 
-bandaged all during~ that hot period of time and she had heat 
and then that became infected and her back was sore; she 
had bed sores on her back. 
Q. Now did her actual breaks-the broken bones seP.m to 
cause her any pain or not? , 
A. Oh, yes; she couldn't use her body at all without misery." 
Q. How long was it before she regained the use of her body 
without misery? , 
A. Well, it was a period of time; in fact, now at times, 
especially damp weather. If she uses her arm a great deal, 
she suffers with her bones now, but it \Vas a long period of 
time she couldn't do anything·, not even dress her hair. 
Q. Does she or not suffer 110\V from her injuries? 
A. She does; in damp weather she suffers. 
Q. Does she live with you now? 
A. Oh, yes. 
Q. Does your daughter \Vork now? 
A. No. 
Q. When this accident occurred 'how old was Marcelle Y 
A. She was seventeen. 
Q. And what was she doing· at that time; was she working 
or going to schoo]? 
page 464 ~ A. She was in John Marshall high school. 
Q. What year? 
A. It was 1935. · 
Q. I mean was she in her senior year there 1 
A. Yes-1936. 
Witness stood a!!dde. 
page 465. ~ ~IISS lVIARCELLE DENISE ~IAYNARD, 
the plaintiff, introduced in her own behalf, being ..... 
first duly S\VOrn, testified as £ollows : 
DIRECT EXAMINATION. 
By Mr. Evans: 
Q. Please state your full name? 
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A. 1\farcelle Denise 1\:Iaynard. 
Q. Ifow old are you? 
A. Nineteen. 
Q. Where do you live? 
A. 105 "\Vest York Street. 
Q. Is that the san1e place you \Vere living at the time of 
this accident f 
A. Yes, sir. · c 
Q. At that time your mother has testified you were a student 
at ,John 1\tiarshall high school. 
A. Yes, sir. 
Q. In what year? 
A. Senior year. 
Q. Did you g-raduate finally~ 
A. Yes, sir. 
Q. When did you graduate? 
page 466 ~ A. I graduated the following term. 
Q. vV as that the term you were supposed to 
graduate? 
A. Yes, sir. 
Q. Now how did you happen to be with the group-
A. I beg your pardon. The term beginning September I 
graduated in February. 
Q. Of what year' 
A. That was February, 1937. 
· Q. "\Vas that the time you would have graduated if you had 
not been injured~ 
A. I did graduate. . 
Q. A.t the time you would have graduated if you had not 
been injured? 
A. I did gTaduate and I was injured; I went to school in 
the cast. 
Q. Went to school in the cast? 
A. Yes, sir. 
Q. Now, 1\ifiss 1\tfaynard, how did you happen to be with this 
group of people the night of this accident? 
A. Well1\1:r. Cottle, a friend of mine I had known for about 
four or :five years, called me that afternoon-he was visit-
ing his aunt here in Richn1ond and I had kno,vn him for some-
time-he called me that afternoon and asked me if he could 
con1e to seP. me and I told him he could and he came around 
that afternoon-no, he called me that night and 
page 467 ~ told me he would be a little late because he \Vas 
waiting for someone to come for him, and when 
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he came we went out and it was then I met Mr. Yorke and 
1\fiss ~fason. 
Q. Had you known lVIr. Yorke before the night of July 29, 
19367 
A. No, sir. 
Q. The first time you ever saw him was in front of your 
house~ 
A. Yes, sir. 
Q. Had you known 1\'Iiss lVIason prior to that time 7 
A. No, sir. 
Q. The only one you knew was Mr. Cottle f 
A. Yes, sir. 
Q. Now when lVIr. Cottle called you for the engagement, 
which you gave him, resulting in your being with him that. 
nig·ht, did you or not kno'v you were to go with Mr. Yorke 
and 1\iiss l\fason and lVIr. Cottle to the Wigwam T 
A. No, sir; I was under the impression we would be alone. 
Q. When did you first learn tliat it was the intention of 
~{r. Yorke and lVIr. Cottle to take you and J\tfiss 1riason to the 
"\VigwamT 
A. After I got in the car and ·we turned out ~1:ilh~r A venue 
and 'vere going· up the street I asked Charlie-Mr. Cottle 
whPre we were going and he said then he was under the im-
. pression 've were g·oing to the Wigwam. 
page 468 ~ Q. Did you know there was any liquor in the 
car at that ime7 
A. No, sir. 
Q. Did you kno'v any liquor was in the car when you were 
invited to get in it the first time in front of your house? 
A. No, sir. 
Q. When did you first learn these parties had any whisky 
with then1.T 
A. W Pll, we had gone in the Wigwam and taken a booth and 
Mr. Yorke put a bottle on the bible. That was the first idea 
I had of it. 
Q. Had anybody drunk any whisky to your knowledge 
from the time you got into that car until you got np to the 
WigwamT 
A. No, sir, not to my knowledge. 
Q. How did Mr. Yorke drive his car from your house to 
the Wigwam; in what manner~ 
A. He drove it like a very experienced driver; very well. 
Q. In 'vhat part of the Yorke car did you get when you got 
in there in front of your house T 
I 
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.A. In the right-hand side-left-hand side of the rumble 
seat. 
Q. And who drove~ 
A. Mr. Yorke. 
Q. And Mr. Cottle sat beside you in that rumble seat~ 
A. Yes, sir. 
Q. Now did the car have any kind of top Y 
page 469 ~ A. It had a canvas top and it was up. 
Q. And it was up, you say¥ 
A. Yes, sir. , 
Q. Did that top cover the rumble seat¥ 
A. No, sir. · 
Q. Was there any opening· in the back of the top of the 
cart · 
A. Yes, sir, there was a flap. 
Q. Was that opening open T 
A. Yes, sir. 
Q. Now when he g·ot to thP. Wigwam were there any others 
with you besides those you named! 
A. Yes, there was a couple we picked up on ·Chamberlayne 
.Avenue; Mr. Lutz and ~Iiss ICilby. 
Q. Now had you known Mr. Lutz before that night! 
A. ·No, sir. 
Q. Where did you meet him for the first timeT 
A. Well, Mr. Yorke stopped his car on Chamberlayne Ave-
nue at the corner of Brookland Park Boulevard and he got 
out and went to another car and I later on found out he told 
them to follow us.· 
Q. When were you introduced to :rvrr. Lutz and ~Iiss Kilby 
for the first time? 
A. In the Wigwam. 
Q. When you g·ot there? 
A. Yes. 
·page 470 }- Q. Now all six of you then were together·finally 
at the \Vigwam? 
A. Yes. 
Q. What time did you arrive? 
A. I imagine about ten-thirty. 
Q. How long· did you stay Y 
.A. About two hours. We left about twelve-thirty or quar-
ter to one. 
Q. Now. ~Hss ~Iaynard, did you drink any whiskv in anv 
form at the Wigwam that night? " " 
A. I don't drink and there was a highball fixed for me· and 
I took a couple of sips. 
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Q. How much of it did you consume~ 
A. I only took a couple of sips. It wasn't much; it was 
just a taste. 
Q. Why did you take a couple of sips if you don't drink? 
A. Well, the rest of them 'vere having their highballs and 
I did it just to be sociable. 
Q. Who fixed your highball for you? 
A. 1\tir. Yorke. 
Q. Do you know what it was made of in addition to the 
whisky? 
A. "\Vbat it was made of~ 
Q. Yes. 
A. It was ice and ginger ale. 
page 471 ~ Q. Where did the ginger ale come from 1 
A. That was bought at the Wigwam. 
Q. Who bought itt 
A. I don't rcn1ember. 
Q. Did you or not see :Nir. Yorke take a drink at the Wig-
wam? 
A. I did. I saw him take the highball. 
Q. I-Iow many? 
A. That was the only one I saw him take. 
Q. vVas that the one that was made at the time. yours was 
1nade and the others were 1nade? 
A. Yes, sir. 
Q. Did Miss ~!as on take anything to drink~ 
A. They all had their highballs and then that was the only 
highball I saw. 
Q. .T ust one around f 
A. Yes, sir. 
Q. One for each of them¥ 
A. Yes, sir. 
Q. Did you see ~{r. Yorke drink any wine out there that 
night? 
A. No, sir. 
Q. Did you see him drink any beer? 
A. No, sir. 
' Q. Did you see him drink any other kind of whisky than 
the one highball you 1nentioned f 
A. No, sir. 
page 472 ~ Q. Do you know whether he entirely consumed 
that one you saw first fixed for him? 
A. I don't know. 
Q. Now, ~fiss 1\tiaynard, did you or not dance out there that 
night¥ 
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A. I did. 
Q. With whom¥ 
A. I danced with :Nir. Cottle and ~Ir. Yorke. 
Q. Do you know how many times you danced with. Mr. 
Yorke1 
A. We. would change dances at every re.cord. I imagine 
about six or seven times. 
Q. What kind of music did you have¥ 
.A. It was a nickel victrola. 
Q. You put a nickel in it and a record would be played and 
then you would play another¥ 
A. Yes, sir. 
Q. Yv ere you all joined out there by anybody else~ 
A. There was a couple---.-there were four, I think, in the 
party in the back booth. The first I sa\v of them they were 
brought over from their table by Mr. Yorke and introduced 
by him to our table. 
Q. Do you know who they wereY 
A. No, I don't recall any of their names. 
Q. Do you know whether they had anything to drink-any-
thing intoxicating Jo drink at the booth where you all were? 
A. They had beer, I think, because one of the 
page 473 ~ girls had a beer mug in her hand when she was 
at the table and they said they were drinking 
beer and latP.r on I saw the beer bottles on the table. 
'Q. What time did you leave the Wigwam¥ 
A. About twelve-thirty. 
Q. 'Vhere were you g·oing from there? 
A. There was s01nething said about going for a barbecue. 
Q. Do you know who said it Y 
A. 1\fr. Yorke suggested it. 
Q. Where did he say he was going to get the barbecue Y 
A. He said Baker's barbecue place on ~Iechanicsville Pike. 
Q. Did you know where that was 1 
A. No, sir. 
Q. Did you know how to get there from the Wigwam Y 
A. I could have gone there. I have been to Mechanicsville 
Pike through Highland Park, but not by the route he took 
that night. · 
Q. Had you ever been over Second Street Road before that 
night at the point where this accident happened? 
A. No, sir. 
Q. Now who selected the route that you all took from the 
Wigwam to the place where the accident happened Y 
A. ~[r. Yorke. 
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Q. Did you have anything to do with the route 
page 47 4 ~ he took; make any suggestion to him where to go 
or how to get ther~ 1 · 
A. No, sir, because I didn't know how to get there. 
Q. How did he drive his car along the Richmond-Washing-
ton hig·hway after he left the Wigwam 1 
.A. He drove it very carefully, looking out for Mr. Lutz 
to Ree if he was still bP.hind us. 
Q. What route did he take from the Wigwam? 
.A.. He came south down the Washing-ton highway to 
Royall's filling· station, then he turned left-I think it is Nor-
'vood .Avenue and went up Norwood Avenue until he came to 
the intersection of Chamberlayne Avenue and turned right 
and there he went down to the fire engine house, which I think 
is on N 9rth Road; he turned left past the fire engine house, 
which is on North Road, and continued up that road until he 
passed tl1e road he wanted to take, evidently, and he stopped 
there and waited for ~fr. Lutz and then he backed up and 
turned left and went up Laburnum Road, I think the name 
is, and continued down that road until he entered into Second 
Street Road. 
Q. Did you at any thne from the time he left the Wigwam 
until the point where the accident happened have occasion 
to say anything· to him about the way he was driving? 
A. I beg your pardon; I didn't get the question. 
(Question read.) 
page 475 ~ A. ·Yes, sir, there was a curve before the acci-
dent and I noticed he was going at a terrific rate 
of speed and I holloaed to him-said: ''Johnnie, please don't 
drive so fast,'' and that was the curve before the accident. 
Q. The curve before the accident? 
A. Yes, sir. 
Q. Well. did he hear you? 
A. I .expected him to hear me because we had been talking 
before. 
Q. You and Mr. Yorke had been talking before? 
A. There wasn't a lengthy conversation, but there were 
little hits of conversation every now and then. 
Q. Had 'you said anything to Mr. Yorke of a conversational 
nature before that statement you just made? 
A .. Yes, sir. 
Q. Had he heard you or not? 
.A. Ves, sir. 
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Q. Did you make the staten1ent that you just told the jury 
in as loud a voice and in the same way you made the other 
statements that he heard 1 
A. Naturally, I said it in a· much louder voice. 
Q. What did 1\ir. Yorke do, if anything, with respect to the 
speed and the manner of his driving after you niade your 
protest to hin1 ~ 
A. He seen1ed to go along the same rate of 
page 476 ~ speed and I looked for an answer and I looked up 
at Johnnie and he 'vas looking towards 1\Iiss 1\fa-
son and then just a little while after that he lost control of the 
car. 
Q. Now could you tell whether he was saying anything to 
Miss lVIason then or not? 
A. He seen1ed. to be more laug·hing and looking at her than 
talking. I cou1dn 't understand him. 
Q. Ho'v much tin1e elapsed between your protest and the 
time you felt he had lost control of the carY 
A. A very short while. I was so nervous and looking about 
it just seemed like it was almost instantaneous before it hap-
pened. 
Q. Now when he lost control of the car what did you see; 
what happened~ 
A. Screeching of the tires and s'verving of the car frorn 
left to right. 
Q. Did you know when the car finally can1e to a stop~ 
A. It seenwd-the screeching 'of the tires and swerving 
seemed so long I think I fainted or lost consciousness some-
how. I don't remember the car turning· over. 
Q. What was the 1ast thing you remember? 
A. I just remember the noise of the tires. 
Q. And then what is the next thing you remember? 
A. I woke up in the en1ergency room at the hospital. 
Q. Did you know how you g·ot to the hospital¥ 
page 477 ~ A. No, sir. 
Q. 'Vhat road did this accident occur· on' 
A. Second Street Road. 
Q. In Henrico County Y 
A. Yes, sir. 
Q. Does the curve where it occurred bear to the right or 
the left? 
A. To the right. 
Q. Going· fron1 Richmond 1 
A. To the rig·ht. 
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Q. Now do you know how fast Mr. Yorke was traveiing 
'vhen you made your protest to him? 
A. I 'vould say 50 or 55 miles an hour. 
Q. Did he reduce his speed after you made your protest to 
him? 
A. No, sir, I don't think he did. 
Q. Do you know on what side of the road he was driving 
when you made your protest¥ 
A. About in the center of the road. . 
Q. Now coming on down Chamberlayne Avenue from Nor-
wood before he made any turn off Chamberlayne how was 
1\fr. Yorke driving his car; after leaving Norwood, coming 
down Chamber layne to the fire engine house? 
A. He drove very carefully. 
Q. How was he driving along that road that 
page 478 ~ goes past the fire engine house eastwardly 7 
A. Very well. 
Q. 'Vhen did you first notice that he was not driving all 
right? 
}Ir. Bremner: We object to that. 
The Court : Objection sustained. 
By Mr. Evans: 
Q. Now were you aware when l\ir. Yorke first got to the 
Second Street Road? 
.l\. vVhen he turned left off of Laburnum into Second Street 
Road there was a gradual gain in speed up until the time of 
the acciclent. 
Q. Were you at any time that night under the influence o·f 
intoxicating liquor? 
.A. No, sir. 
Q. Was Mr. Yorke under the influence of intoxicating liquor 
that night? 
A. Not to my knowledge. 
Q. vVere any of the other people in your car-1\fr. Cottle 
or :1\-Iiss Mason-under the influence of intoxicating liquor 
that night? 
A. No, sir. 
Q. Was Mr. Lutz or l\fiss IGlby under the influence of in-
toxicating liquor? · 
A. No, sir. 
page 479 ~ Q. Did you have an opportunity to see Mr. 
YorkP. leave the Wigwam when he walked out of 
there? 
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A. :Nir. Cottle and I followed :Niiss ~Iason and Mr. Yorke 
out to the car. 
Q. How far ahead of you was l\Ir. Yorke1 
A. About two yards. 
Q. How did he walk? 
A. He walked just as he usually does. 
Q. How did he talk? 
A. He talked sensibly. 
Q. Were you or not injured 1 
A. I \Vas. 
Q. What injuries did you sustain as a result of this acci-
dent1 
A. I had a head injury which \Vas a concussion and a broken 
collar bone and a broken shoulder blade and also had two 
broken ribs Dr. Tucker didn't Inention. 
Q. Did you have any other doctor than Dr. Tucker? 
A. Yes; Dr. Coleman at the 1\Iemorial Hospital took care of 
my head. 
Q. Dr. C. C. Colcnuan? 
A. Yes, sir. 
Q. Now werP. your injuries painful or not? 
A. They were very painful. 
Q. Just state to the jury how you suffered from your in-
juries, please. 
page 480 ~ A .. "'\V ell, 'vhen I \Voke up I knew very well my 
collar bone was broken because it was au awfully 
larg·e protrusion of n1y collarbone and they had not X-rayed 
me yet and they thoug-ht that was the only injury I had and 
they put a 25 pound weight on n1y shoulder to keep my collar 
bone straight and that \Vas very painful because my shoulder 
blade was brokm1 and they didn't know it, and the next day 
I was X-rayed and Dr. Tucker strapped me and he strapped 
me twice before he got the bones in order, put it on once and 
took it off, and then I had that cast which was made of as-
bP-stos and adhesive tape from my neck down to my waist. It 
was very hot weather and I wasn't permitted to lie any way 
except flat on my back with my arms strapped up over my 
chest. 
Q. Your arms strapped how? 
A. Up over n1y chest like this. 
Q. Your rig-ht arn1 strapped up that way? 
A. Yes, sir. 
Q. How long were you held in that position? 
A. About 6 or 7 weeks it was up like that and then later 
on he broug·ht it down a little lower. Then after he took it 
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out of the cast I had to carry it in a sling for quite a while 
becausP. the muscles had been torn and it wouldn't straighten 
out. I carried it in a sling· about three weeks before I could 
straighten my arm out and then I couldn't use 
page 481 ~ it for fear I would strain my collar bone. 
Q. Strain what? 
A. ~Iy collar bone. 
Q. How long was it before you could use your armY 
A. vVell, I was feeling very well for about a week until I 
broke it the second time. 
Q. Ho'v did you happen to do that? 
A. I was running and slipped up on some wet leaves and 
fell on n1y right side and 'vhen I tried to sit up I felt the bone 
jump way out of place. 
Q. vV as your arn1 or your shoulder in any way bandaged 
or strapped when you fell on those leaves Y · 
A. No, sir. 
Q. Immediately after your injuries were first received did 
you sleep all rig-ht at night? 
A. No, sir, because I 'vas lying on my injury; I had to lie 
on my back and that pained me all the time. 
Q. You had to lie on your back Y 
A. Y cs, and I had severe headaches from my concussion. 
Q. How long 'vas it before you could sleep normally at 
nightY 
A. I didn't have much rest until Christmas-after Christ-
Jnas of 1936. 
Q. ~1iss l\faynard, do you have any present effect or pain 
from your injuries Y 
page 482 } A. Yes, sir, I do. 
Q. v\71lat are they? 
A. During damp WP.ather I am pained right much where 
the bones are broken, also in any sports, like tennis or howl-
in~:. I can't use my arm but very little until I get so tired 
I am not able to US{) it. 
Q. Prior to this accident did you or not engage in sports 1 
A. I did. 
Q. What sports Y 
A. I engaged in tennis and swimming and bowling. 
Q. Can you do any of those now? 
A. Dr. TuckP.r advised n1e. to do as much as I could, but I 
haven't been able to swim since I had the accident. · 
Q. Have you tried toY 
A. I have tried to-rather, I can't swim like I used to, but 
I can swim. 
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Q. Do you have any feeling and, if so, \vhat from your ef-
forts: to swim different from 'vhat you had before this acci-
dent? ' 
A. It seems my arm doesn't work correctly in this socket, 
doesn't go around like ~t used to before. 
Q. What about \vhen you play tennis or bowl¥ W11at is the 
result you now have from thatf 
A. Well, bowling is awfully strenuous, bowling heavy balls. 
Q. Do you use the big ones or the little ones Y 
A. Well, I am talking about this size (indicat-
page 483 ~ ing). · 
Q. Do you use the big ten pins when you bowl 
or the little duck pins~ 
A. The little ones. 
Q. Can you do that now 7 
A. That is awfully heavy on my shoulder and I have to be 
very moderate in my bowling. 
Q. Are you working now or not Y 
A. No, sir, I am not. 
Q. Now do you have any difficulty with respect to your 
dress as a result of your injury and the projection that the-
. jury have seen through your dress? 
.A. Well, ever since the cast was taken off I have had the 
protrusion of my shoulder blade and I have to buy my clothes 
so that the yoke of it will be full and by shoulder blade won't 
be quite as noticeable. 
Q. Dr. Tucker has testified his bill was $100.00. Did yo~ 
get that bill from him f 
A. Yes, sir. 
Q. You don't have it here, I believe? 
A. No, sir. 
Q. Do you know what date you left the hospital? 
A. No, sir, I don't. 
Q. Do you remember about how long yon were there~ 
A. I was there about two weeks; might have been a little 
more. It seemed much longer, but I don't know 
page 484 ~ exactly. 
Q. I hand you a bill of the ~{emorial Hospital 
and ask you if that bill is for your treatment there? 
·A. Yes, sir. 
Q. Did they send you more than one bill or is this the only 
bill you got? Did you get another bill for anothex period t 
A. No, I don't think so. · 
Note: Filed and marked Exhibit No. 4. 
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Exhibit #4 copied in record of first trial as Ex. #6 and 
here omitted. 
Q. Did you get a bill from Dr. Coleman? · 
A. No, sir; that is in with the J1ospital bill. He works witn 
the hospital. 
Q. What other loss did you have other than those we have 
proven; that is, Dr. Tucker's bill and the hospital bill 7 Did 
you have any clothes damaged~ . 
A. I lost one shoe in the accident and I ruined my dress; 
where I landed on my shoulder it tore the whole sleeve out 
of my dress and where I skidded it just looked like it wore it 
out; the whole side was ruined. 
Q. How much was your dress worth? 
A .. It was $12.00 or $13.00; about $13.00. 
Q. Did y·ou Aver find your shoe' 
A. No. 
Q. How much were your sho~s worth at the time? 
A. I don't know; $4.00 or $5.00. 
Q. Did you have any other loss; any other dam-
page 485 ~ . ages Y 
A. ~{y stockings were ruined, of course. 
CROSS EXAlVIINATION. 
By 1Ir. Bremner: 
Q. At ~:!iss 1\fa.son 's trial didn't you testify that you saw 
~Ir. Yorke take two drinks f That was at Miss ~Iason 's trial 
in ~fay of last year. 
A. I told you I knAw he took one and I assumed he took one 
with his companions. You asked me that question. 
Q. Don't you recall I asked you then: "Well, how far 
apart were they f" and you said: "I wasn't timing them, buf 
I imagine about half an hour apart.'' Do you recall that? 
A. Yes, sir, because we saw them about half an hour after 
we were there. 
Q. Now it was a very dark night, wasn't it¥ 
A. Yes, sir. 
Q. And I expect you could feel the wind blowing very 
plainly while riding in that rumble seat, could you not? 
A. YAs, sir, I could. 
Q. And the radio 'vas being operated, was it not? 
A. I think it was on. 
Q. It was g·oing loud enoug·h so both you and your com-
paiiion could hear it in the rumble seat? 
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A. I think it was turned on for the front seat. I don't 
know that it was turned on for our br.nefit, but we could hear 
it very nicely. 
pag·e 486 ~ Q. It was no light in the car-l mean no top 
light or other than the little dashboard light, was 
therP., I take it~ 
A. No, sir. 
Q. A very dark night, wasn't it? 
A. Yes, sir. 
Q. And you have told these gentlemen you and ~Ir. Cottle 
were talking to the couple on the front seat from time to 
time¥ 
A. Yes, there were bits of conversation. 
Q. Now did you see-I an1 not going to cross examine you 
about your drinking·-did you see more than one bottle of 
whisky that nig·ht~ 
A. No, sir, that \Vas the only bottle I saw, the quart bottle 
of Seagrams. 
Q. And you all did right much dancing didn't you 1 
A. Yes. we did. \V e danced most of the time. 
Q. And I don't suppose you paid much attention who \Vas 
dancing with \Vho, did you? 
A. I beg your pardon 1 
Q. I mean you didn't pay any attention, I don't take it, to 
who ~ir. Yorke was dancing· with, if at all, or how many times 
he dancedf 
A. No, I didn't. I know he was dancing \Vhenever we 
danced because we would switch partners. 
Q. How long did these other parties, l\1r. 
page 487 ~ Yorke's friends, stay at your table, if at all? 
A. I don't recall how long they stayed. They 
all seemed to hang around ; even when \Ye "rere dancing they 
-were at our table. 
Q. Did you see his friends take any whisky out of that Sea-
grams bottle? 
A. Yes, sir. 
Q. Did you see then1 drink beer over there' 
A. Yes, sir. 
Q. Now \vhen you say Johnnie Yorke took a drink with his 
friends what did he drink¥ Did he drink beer or whisky? 
A. I didn't know Johnnie Yorke took a drink \vith his 
friends. I assumed he did. 
Q. Well. the two drinks that you saw him take what did 
he take 7 Were they both whisky or what? 
A. I believe-! saw one highball-
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~{r. Evans: I don't recollect that she has testified she 
saw 1\{r. Yorke take two drinks. I think she said she saw 
him take one hiA·hball and then she assumed he took another 
·with his friends. 
1\fr. Bremner: I call attention to page 58 of the record. 
~Ir. Evans: Then I object to his manner of examination 
because he isn't calling· to her attention what he 
page 488 ~ is trying to impeach her on. 
The Court: The witness says she saw a1im take 
one and assumed he took another one. I will let that part 
come in, but she still says that is based on assumption. 
l\!Ir. BrP.mner: I will reframe the question. I thought I 
~covered it. 
Q. Didn't you, in the trial of Miss lVIason against Yorke, 
on l\1ay 28th or June 1st or 2nd of last year, make the follow-
ing response to the following questions. This was the ques-
tion by n1e-first, you recall testifying in this case, don't 
you? 
... '1. Yes, sir. 
Q. Now on page 58 : ''How many drinks did you see Mr. 
Yorke take?'' Answer-did you not in answer to that ques-
tion say: ''I saw him take two.'' f. 
A. I don't recall. I remember testifying· that I saw him 
take one highball and I assumed-! told you one time that 
I assumed he took one 'vith his friends. 
Q. Now when you said about the one highball wasn't that 
at the trial of your own case and not at the trial of Miss Ma'-
son's casP-? 
A. I don't recall. 
Q. Then do you remen1ber being asked this further ques-
tion at the same time in the ~Iason case: "How 
page 489 ~ far apart were theyt" and you answered: "I 
wasn't tin1inA· them, but I imagine about half an 
hour apart"-do you recall saying that? 
.. A ... I just told you that there 'was an assumption on my part 
that he took a drink with his friends and he brought his 
friends over to our booth about half an hour after we had 
been there. 
Q. Now, 1\fiss ~Iaynard, just one or two more questions 
on the drinking part. Did you see Mr. Lutz consume any 
part or anything more than the one highball that came out 
of the Seagrams bottle? 
A. No, sir. 
Q. Did you see l\1:iss Kilby consume any more than one 7 
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A. No, sir.· 
Q. Did you see Mr. Cottle, your escort that night, take more 
than oneY 
A. No, sir. 
Q. Were you at the table when they were at the table most 
of the timeT 
A. I said we did more dancing than anything· else while we 
wel.·e there Y 
Q. Now was there any liquor left in the Seagrams bottle 
that you saw when 1\{r. ·Yorke left with you all to go to the 
· car that night Y 
A. I ,wasn't interested in the bottle; I wasn't noticing. 
Q. I don't think you were and I don't want to 
· page 490 ~ infer you were. I mean do you happen to have 
I knowledge of the fact-
A. I don't ren1ember. 
Q. Did you know Mr.· Lutz took a pint into the Wigwam 
and put it on the bench or seat Y 
A. No, sir, I knew nothing about Mr. Lutz' pint. 
Q. Did you see any other whisky than the Seag-rams there 
that night? 
A. No, sir. 
Q. Was Miss Mason-~frs. Apperson now-sitting at the 
table when the friends of Johnnie Yorke were drinking beer 1 
A. Yes, I believe she was. 
Q. And I believe you said you met Johnnie for the first time 
that night? 
. A. Yes, sir. 
Q. And when you were on the rear seat you said: ''Johnnie, 
don't drive so fast'' or words to that effect Y 
A. Yes, sir. 
Q. How many tinH~s have you been over the road that leads 
. from Chambr.rlaync .Avenue by way of the fire station out· 
to Second Street Road since the night of the accident Y 
A. I have been out therr. four or five times. 
Q. Was there anything that occurred on that 
pag·e 491 ~ particular road that night; that is, the point be-
tween the fire house and .Chamberlayne Avenue 
and the point on Second Street Road, that caused you to go 
back on that road since the accident¥ 
A. I beg your pardon Y 
(Question read.) 
A. Well, you mean backing up t 
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Q. No; what I mean is this; you have stated-before .I ask 
you that I will ask you this question. vVith whom were you 
when you went over· the road those four or five times; I mean 
the road from Chamberlayne Avenue at the :fire house to the 
Second Street Road f 
.A. Mr. Rooke one time, Mr. Rooke and Mr. Evans another 
time. 
Q. Now did you go over the road with them first, the twice 
that you went over there, or was that afterwards 1 I believe 
you stated you went over it four times? 
.A. Yes, sir, four or five times. I had been over it before 
without them. 
Q. Did any of the parties that were in the car on the' night 
of the accident go over the road with you 1 
A. Not the first time I went over it. I went over it with an-
other friend. 
Q. Which one of the parties went over it with you the other 
time? 
A.· Miss !fason went with Mr. Rooke and I. 
page 492 ~ Q. Do you recall that you made a short left . 
turn 100 yards or so before this accident hap-
pened? 
A. Yes, there was. 
Q. You recall there was a short left turn about 100 yards 
before the accident happened? 
A. Yes, I believe so. 
Q. Who mi'{ed the first drinks that were taken? 
A. 1\fr. Yorke. 
Q. At the trial of 1\:Iiss 1\!Iason against Yorke, May 28th, 
June. 1st and 2nd last year, page 41-
A. I know what you are going to ask me. 
The Court: Wait until he asks _it. 
By ~Ir. Bremner: 
Q. You are familiar with this record, aFe you? Didn't yon 
state at that trial you thought 1\iiss 1\!Iason n1ixed the drinks Y 
A. I corrected that in the last trial. 
Q. You corrected that in the last trial? 
A. Yes. 
Q. In other 'vords, you remember what you said in each 
record of these trials, do you? 
A. I recall you bringing· that to my attention the last 
time-
Q. And you have read this record? 
1\Ir. Evans : Let her finish. 
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A. (continued) I recall you bringing that to 
page 493 ~ my attention in the last trial and it was two state-
ments at the same time. 
Q. vYell, now,you have read these records since those trials, 
haven't you' 
A. No, I haven't. 
Q. I mean your part of it. 
A. I have read part of the last trial. 
RE-DIR.ECT EXA~IINATION. 
By Mr. Evans: 
Q. l\!iss 1J1aso'J~t, just please state, since l\{r. Bremner has 
asked yon that question about 'vhether 1\Hss Mason mixed 
the drinks or whether l\{r. Yorke did, exactly what transpired 
after yon testified "as read there that l\Hss l\iason mixed them. 
Tell exactly 'vhat happened here and what you did and what 
you said to us. ·· -~· 
A .• T ust as soon as I ~ot off the witness stand I realized 
that I was wron~. I 'vas just-had some doubt in n1y mind 
ho'v they were seated in the booth and I told Mr. Evans to 
please put me back on the stand to correct that statement. 
Q. And I didn't put you back? 
A. No, sir. 
Q. For my own .reasons, is that right~ 
A. Yes, sir. 
Witness stood aside. 
Note: Court adjourned to tomorrow morning, May 3, 1938, 
ten o'clock A. M. 
page 494 ~ l\Iay 3, 1938. 
The Court convened pursuant to. adjournment. 
~IRS. MARGARET MASON APPERSON, 
being recalled to the stand, testified as follows: 
DIRECT EXAJ.\tiiNATION. 
By Mr. Evans: 
Q. ~frs. Apperson, I believe you testified that yon are a 
cousin of l\Hss H. l\1:. Kilby? • 
A. Yes, sir. 
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Miss Marcelle Denise Maynard. 
Q. Who was in 1\Ir. Lutz' car on the night this accident 
happenedf 
A. That is right. 
Q. Do you know where ~Hss Kilby is nowY 
A. She is in Yardville, New Jersey, just out of Trenton. 
Q. Is that her home' 
A. Yes. 
Q. Was that her home at the time this accident happened? 
A. Yes. 
Q. Is she employed? 
A. Yes, I think she is. 
CROSS EXAMINATION. 
page 495 ~ By ~fr. Bremner: 
Q. Do you know where Mr. Cottle is who was 
in the car that night 1 
A. No, sir, I don't . 
Q. Do you know what city he is in Y 
.A. No, I don't. 
RE-DIRECT EXAMINATION. 
By 1\fr. Evans: 
Q. "\\7hat city did he live in when you last heard of him Y 
A. 1\fr. Cottle? 
Q. Yes. 
A. I really don't know where his home was. I don't think 
it was in Richmond. 
Witness stood aside. 
Mr. Evans: The plaintiff. rests. 
Mr. Bremner: I want to recall Miss ]\t[aynard for some 
further questions. 
page 496 ~ 1\'IISS ~IARCELLE DENISE J\tfAYNARD, 
being· recalled to the stand, testified as follows : 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Miss Ma:rnard, I believe you said you had known Mr. 
Cottle for a number of years prior to the night of this acci-
dent, didn't you Y 
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A~ Yes, sir. 
Q. Do you know where 1\:Ir. Cottle is nowY 
A. l-Ie is in Clifton Forge, Virginia. 
Q. When did he leave Richmond this last time? 
A. I haven't seen him for about a year. 
Q. At the last trial I believe you testiffed that he was in 
Richmond then, didn't you! 
A. Yes, he was visiting his aunt here. 
Q. Do you know his address in Clifton Forge? 
A. No, I do not. 
Q. Do you know how you can reach him through anybody~ 
A. Well, his aunt lives here. I suppose she knows. 
Q. What is her name and address? 
A. I don't know her initials. It is Mrs. Paynter. 
Q. What is the address Y 
page 497 ~ A. North Avenue; I don't know the number. 
Mr. Evans: If Your Honor please, I may say for the benefit 
· of Mr. Bremner, the Court and jury we are willing to give 
all the information we know about 1\:Ir. :Cottle. We haven't 
been asked, but we are glad to give all the information W(~ 
have. 
Witness stood aside. 
pag·e 498 ~ ,JOHN S. SLEDD, JR., 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
·By Mr. Bremner: 
Q. Mr. Sledd, what is ·your first na:mef 
A. John. 
Q. Where do you live? 
A. ·Mechanicsville. 
Q. How long· have you lived in Hanover? 
A. All my life. 
Q. Your home is right there the last house on the right be- · 
fore you arrive at the head of the Pike, isn't it? 
A. Yes, sir. 
Q. Mr. Sledd, on the night of the accident-! believe July 
29, 1936,-did you come upon the ;scene of an accident near 
Mr. Scott's gate opposite Judge 1\foncure's property¥ 
A. Yes, out there on the Second Street Road. 
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Q. Who did you see when you got there~ 
A. I saw the ones in the accident. I don't know all of their 
names; I know part of them. 
Q. Had they been put in the car 'vhen you arrived there 7 
ll. ~o, sir. · 
page 499 ~ Q. Did you see"<l\tir. ·Yorke, the defendant, there! 
ll. Yes, sir. 
Q. Was there anybody there other that those in the acci-
dent when you arrived 1 
A. Yes, sir. 
Q. Who was it? 
A. It was a car there with a New Jersey tag or New York 
tag·-I think New Jersey tag. . 
Q. Did you help put the people in tha.t car? 
A. Yes, sir. 
Q. What car were the people put in, the injured people? 
A. Put "in the car with the New Jersey tag on it or New 
York; I don't know; whatever it was. . 
Q. Either a New Jersey or ~ ew York tag T 
A. Yes, sir. 
Q. ~ow what did you do after that? 
A. I }P.d them over on Chamberlayne A venue. They said 
they wanted to g·o to ,Johnston-Willis hospital. 
Q. Now 'vl1at road did you take to go to Chamberlayne 
A venue T Tell those gentlemen. 
A. Went in Second Street Road until I got to North Road, 
turned to my right on North Road and then I come to Cham-
berlayne Avenue and turned to my left on Chamberlayne 
· A venue and went up to the fire engine house or Ginter Park 
school, I don't know which it was, and I met-
page 500 ~ dicln 't n1eet him, but a. man on a motorcycle-city 
police officer was there and he led them the rest of 
the way in; at least, I don't know where he led them. They 
said they wanted to go to .Johnston-Willis Hospital. 
Q. Did you stop of your own accord or for what reason· 
did you stop near the eng·ine hous~ or school? , 
A. I stopped because this officer rode up beside me. 
Q. Were you driving fast? 
A. Yes. I don't know how fast, but I was driving right . 
fast. 
Q. I n1ean did you stop because the officer stopped you Y 
A. No. When he rode up by the side I stopped and he 
stopped, too. I don't know which stopped first. 
Q. Then what did you do 7 
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A. I turned around and come back to the scene of the ac-
cident. 
Q. Do you know that officer's name? 
A. No, sir. 
Q. And then what did you do~ 
A. After I got back to the accident? 
Q. Yes. 
A. I carried ~Ir. Yorke over to Mechanicsville. 
Q. Do you know of your own 1{nowledge whether Mr. Yorke 
had been at ~fechanicsville before the time you took him 
there? 
A. No, I don't know it. He said he had. 
1\Ir. Evans: We object. 
page 501 ~ The Court: Objection sustained. 
By lVIr. Bremner: 
Q. :My question waH if you knew of your own knowledge. 
A. No, sir, I don't. 
Q. After you took him to 1fechanicsville what did you do~ 
A. Woke 1\![r. Brooke up and J.\IIr. Brooke and rne carried 
him over here on East 1\farshall Street-! guess it was his 
home-and after we carried him over there we carried him 
back to the Ricluuond Dairy-right at the Richmond Dairy 
and put him out. 
Q. 'Vhat time was it when you put him out at the Ric)lmond 
Dairy'! 
A. I don't know. I think around two-thirtv or three o'clock. 
Q. In the n1orning·~ .. 
A. Yes, sir. 
Q. Then what did you and ~Ir. Brooke do? 
A. vV e went back to the scene of the accident. 
Q. For what purpose? 
A. To pull the car in. He told lVIr. Brooke to pull it in 
and I was riding with Mr. Brooke. 
Q. What business is 1\ir. Brooke in? 
A. Garage· business and grocery business . 
. Q. At the head of the Mechanicsville Pike, also? 
A. Yes, sir. 
Q. Did you make any examination of the road 
pag·e 502 ~ at or near the scene of the accident that night? 
A. Yes, sir. 
Q. vVhat did you find Y 
A. When I first g·ot there or when I come back? 
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Q. Either time; any exa1nination you made. Just tell those 
gentlemen. 
A. Well, when I first got there-I wasn't with Mr. Brooke 
-it ·was a fellow laying· in the road, the one we put in the 
car; laying towards Richmond about 5 or 6 or 8 feet-I don't 
know how far; maybe 7 feet, somewhere along that distance, 
and we helped put him in the car, Mr. Yorke and myself. and 
one of the ladies; I don't know which one it was; might have 
been more than one woman. I know Mr. ·Yorke and myself--
I don't know who else-helped put him in the car. 
Q. :1\iy question was not what you did, but did you make 
any examination of the road or roadbed itself? 
A. Yes, sii·, we looked at the roadbed with a flashlight. 
Q. And what did you find~ 
A. Found where the car slued across the road; sand or 
some kind of loose soil on the road there. 
Q. Some kind of sand or soil? Now whereabouts on .the 
road was that sand or soil? 
A. All over the surface of the road there. 
Q. Had the weather been dry previous to that 
page 503 }- time? 
A. Yes, sir, I think it had. The sand was dry~ 
or soil, ·whatever it was. 
Q. "\Vas it a dry night? 
A. Yes, sir. 
Q. ""\Vas it a dark or lig·ht night? 
A. I think it was light, but I am not ·sure. I think the stars 
were shining, but I am not sure. I think it was a light night. 
Q. \Vas there any moonshine or was the moon shining? 
A. I don't kno\v. I think it was, but I am not sure. I think 
it was light that nig·ht. 
Q. What depth would you say this soil was at its deepest; 
this sand or soil, as you describe it? 
A. I don't know how deep you might call it. What I think, 
it was about 6 or 7 inches, but I really don't know. 
Q. At what point on the road; I meari on either or both 
sides would you say it was 6 or 7 inches f 
A. I would say it was all over there around 6 or 7 inches ; 
all over the road. 
Q. Could you see the tracks that the car made in the dirt? 
A. Yes, sir. 
Q. Now what was the nature of the surface of the road 
underneath this sand or soil, as you describe it? 
A. It was macadamized, I think you call it. It was hard 
surfaced; wasn't cement. I think they call it. macadamized. 
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Q. vVas it a smooth surface or rough surface! 
page 504 ~ A. It 'vas rough like it was, but it was a smooth 
surface all under it, under the sand. I reckon 
it was because it had been two or three days before they pulled 
it up on there. 
Q. Now whereabouts in relation to the road was the auto-
mobileY 
A. The one with the New Jersey ta_g 'vas standing there in 
the road headed towards Richmond and the roadster that 
- was wrecked was on the other side of the road. 
Q. On the other side-
A. On the left side ~oing· to Ellerson. 
Q. It 'vas on its left side g·oing to Ellerson Y 
.A. Yes, sir, headed that way. 'Going from Richmond it was 
headed out in the field, you would call it, or left side, I reckon. 
Q. On the left side going from Richmond· towards Eller-
sonY 
A. Yes, sir. 
· Q. Was the top of the roadster that was facing out towards 
the field-was that up or down~ 
A. That was up. 
Q. Was anybody in the roadster, as you have described it, 
when you arrived there 1 
A. No, sir. If it was anybody in there, I didn't see them. 
Q. When you drove up on the scene of the accident were 
you on your way from Ellerson to Richmond or 
. page 505 ~ on your way from Richmond¥ 
_ A. I 'vas on my way from Richmond to Me-
chanicsville when I first,drove up there. 
·CROSS EXA:h1INATION. 
By Mr. Evans: 
Q. You were driving from Richmond, weren't you? 
A. Yes, sir. 
Q. Did you drive your car all the way around this curve at 
the Scott place and g·o beyond the curve on down to where the 
body was lying- in the road? 
A. I stopped before I got to it-no, I drove around it. 
Q. You 'went on around the curve, didn't you Y 
A. Yes, sir. 
Q. Towards Elle1·son? 
A. Yes, sir. 
Q. You went on around this particular curve towards El-
lerson t 
I 
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A. Yes, sir. 
Q. And stopped before you got to the body in the road 1 
A. I slowed down before I got to it, but I drove past it and 
cut the car off and come back where the accident was. 
Q. No\V 'fhen you finally got out of your car was it headed 
towards Ellerson or headed towards Richmond Y 
A. My carY 
Q. Yes. 
A. I don't know if I turned around, whether 
pag-e 506 ~ I was headed to Ellerson or Richmond. 
Q. You don't know where you got out 1 
A.. I know I got out the other side of the accident, but I 
don't know which way I left the car headed. 
Q. Did yol1 go beyond the Yorke automobile which was on 
the left side of the road headed out in the field before you 
stopped? 
.A... I think I did. I am not sure. 
Q. But you don't kno\v which direction you were heade4 
when you g·ot out 1 
A. No, not when I come back to the accident; I don't know. 
I don't know if I pulled on the other side of the road or headed 
the other way. 
Q. \Vho \Vas in the automobile with yon at the time1 
A. It wasn't anybody. 
Q. By yourself Y 
A. Yes, sir. 
Q. What kind of car were you driving? 
A. '31 Ford, ''A'' n1odel. . 
Q. You don't know how deep this dirt on the road was, as 
I understood your testhnony 1 
A. I said I don't know. I said I think it was 6 or 7 inches. 
Q. You said you didn't know. 
A. No, I didn't know. 
Q. And don't know now 1 
page 507 ~ A. No. I said around 6 or 7 inches, but I don't 
know; I never measured it. 
Q. That \vas just your estimate of what it was 1 
A. Yes, sir. 
Q. Now you saw skid marks on the road, didn't you? 
A. Yes. 
Q. All the way from the curve on the way down to the cart 
A. About 15 yards wns skid marks where it went across 
the road on the other side. 
Q. ·You didn't go all the way back up to the curve, did you Y 
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A. Not then; I did afterwards when ~Ir. Brooke came. I 
took the flashlight and looked at them. 
Q. vVith the flashlig·ht you saw the skid marks that came 
across the road fron1 the hedg·e 1 
A. Yes. 
Q. Where Judge lVIoncure 's property is~ 
A. Yes. 
Q. Over to the place where the car was~ 
A. Yes. 
Q .... t\.nd that is all the skid n1arks you sa'v then? 
A. Yes. 
Q. They were just 15 yards, did you say? 
A. I think it was. I don't know. I said around 15 yards. 
I never-
page 508 ~ Q. "\Vere they the skid n1arks-
~fr. Bremner: I1et him finish. 
The Court: Finish what you started to say. 
A. (continued) I never measured it. I guess it was around 
15 yards. 
Q. Were they the skid marks you say with the aid of 1\tir. 
Brooke's flashlight? 
A. They 'vas the marks the car made-that the roadster 
made because I took the flashlight and followed the ti·acks 
right up to whPre thP. roadster was. 
Q. And you know they were the n1arks this roadster made 1 
A. Yes, sir. 
Q. Fron1 the hedge on out? 
A. Yes, sir. 
Q. Did you take tl1e flashlight and g·o up to the curve in the 
road? 
A. I don't know if we did or not. I know we come along 
there with the car. 
Q. The only thing· you know that you did is trace the skid 
marks from the car back up to the hedge on the side of Judge 
Moncure's property? 
· A. No, we traced them from the l1edge to the other side of 
the road, not up to the hedge, because the tracks were from 
the right side of the road and went over to the left. 
Q. vVhichever way you did it, the only skid marks you 
traced were from the hedge to the carY 
page 509 ~ A. Yes. 
Q. In that direction instead of the direction I 
said? 
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.A. Yes. 
Q. And didn't go beyond thP-re ? 
A. I don't }{now if we "rent beyond there, but that is the 
only one I remember seP.ing the tracks of now. 
Q. You wouldn't say positive you did go beyond there T 
A. No, I don't say I did or didn't because I don't remem-
ber. 
Q. Now how far down the road from that curve was the 
car? 
A. I don't know ho'v far it was. I reckon around 150 
vards. 
"' Q. 150 yards from the curve Y 
A. Yes; might not have been over 100 yards; I don't know. 
Q. \Vhen you drove back from the point where you led Mr. 
Lutz in with the injured people in his car you drove right 
fast, didn't you, helping out the injured people Y 
A. I drove fast on the North Road where it wasn't any 
sand, but I knew the other road was bad when I got out on 
Second Street Road because I had just been over it. 
Q. I-Io'v fast did yo11 drive around Second Street Road com-
in~: back to R.ichnlond Y 
A. I didn't drive very fast on the Second Street Road, but 
I drove fast as 1nuch as I could when I hit the North Road. 
Q. \Vhen you hit Norwood Avenue? 
A. I don't lo1ow. I reckon Norwood Avenue. 
page 510 ~ We always call it North Road. 
Q. When you got on that road you drove as 
fast as you could? 
A. No, not as fast as I could. I drove as fast as I thought 
safe. 
Q. How fast do you reckon you drove f 
A. I don't know; around 50 or 55, just guessing at it be-
cause I never looked at it. 
Q. You think that is the way you drove; that is your best 
esti1nate of the speed you drove? 
A. Yes, sir. I drove right fast on the North Road because 
I knew the road and it was smooth, wasn't any sand on it. 
Q. 50 or 55 you think you drove on that road Y 
A. That is what I think because I clidn 't look down to see 
how fast I was going. 
Q. 1\f r. Lutz followed yon all right, didn't heY 
A. ·Yes. 
Q. And whnn you got over to Chamberlayne Avenue you 
·went on down to the fire engine station, you say? 
A. Either the fire eng-ine station or the school house, I don't 
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know which it was. I remember one of those places that night. 
Q. Was the police officer you met a State police officer or 
city police officer Y 
A. City police officer. 
Q. Had you crossed the city line when you met 
page 511 ~ the police officer? 
A. I didn't meet him; he came the same way I 
did, but I was in the city limits. · 
Q. Whether you n1et him or not, when you got together you 
werP. in the city limits? 
· A. Yes, we were in the city limits say half a mile; I know 
it is half a mile. You know where the city limits start down 
on Chamberlayne A venue where the row of houses is. I know 
it iR half a mile. 
Q. Now the schoolhouse you mentioned is the Richmond 
city school Y 
Q. And not the llenrico School that is farther out? 
· A. No. The Henrico school is right where No. 2 highway 
starts. 
Q. Was the school the Ginter Park school Y 
A. Yes, I think the Ginter Park school. 
Q. Or else the fire engine house 1 
A. One of the hvo. I remember a building there where I 
turned around. 
Q. When you got to the police officer, when you all made 
contact there 1\fr. Lutz was right behind you Y 
A. Yes. 
Q. And what did you do then? 
A. The police officer asked me what was the 
page 512 ~ trouble and I told him it was an accident and told 
him somebody in the car told me they wanted to 
go to Johnston-Willis Hospital, which he told me he would 
lead them to Johnston-Willis Hospital. 
Q. You turned them over to him and then you came back 
to the scene Y 
A. Yes. 
Q. And he went on with the1n somewhere? 
A. Yes. 
Q. Mr. Lutz following him when you last saw him? 
A. When I last saw him he was following the motorcycle. 
Q. Going down Chamberlayne? 
A. Yes, sir, g·oing south on Chamberlayne. 
Q. 'Vhen you went back to the scene of the accident was 
Mr. Yorke still there? 
A. Yes, sir. 
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Q. Where was he¥ 
A. Standing out there-I don't know exactly what posi-
tion, but he was still at the accident; I don't know whether 
behind the car or in front of it. He talked to me when I got 
there. 
Q. Talked to you? 
A. Yes ; asked me if I could wake Mr. Brooke up. I said 
I thoug·ht I could, that I knew which side of the house he, 
slept on and that I thought I could wake him'up. 
page 513 ~ He had been over there and couldn't wake him 
up. 
Q. And you took hhn over there? 
A. Yes, sir. 
Q. And you succeeded in waking him up? 
A. Yes, sir. 
Q. How far would you say it was from where you took Mr. 
Yorke at the scene of the accident or 'vhere his car was to 
the point where 1\fr. Brooke was sleeping? 
A. I don't know how far it is. I reckon a\ mile and a half 
or two miles, maybe two n1iles and a half. 
Q. And then after you woke J\lfr. Brooke up you came on 
back, you say? · 
A. No, we carried lVIr. Yorke in to work. 
Q. You carried Mr. Yorke in to the dairy? 
A. No, sir; we carried him over on East Marshall to his 
home or he is living there; he went there and changed his 
clothes. 
Q. While you 'vaited for him? 
A. Yes. 
Q. And then you took him to the Richmond Dairy1 
A. Yes. 
Q. 1\fr. Brooke also with you? 
A. Yes. 
Q. And then what did you do? Did you bring ~{r. Brooke 
back from the Richmond Dairy to the point where 
page 514 ~ tl1e accident happened 1 
A. No, I was in 1\ir. Brooke's car then ; I wasn't 
in my car. . , 
Q. You had transferred at ~ir. Brooke's home to his car? 
A. Yes, sir; transferred at ~fr. Brooke's service station. 
Q. You came back with Mr. Brooke in his car to the scene 
of the accident; is that right? 
A. After we carried Mr. Yorke over to his home and car-
ried him to the Richmond Dairy we came back to the scene of 
the accident. · ...,. 
322 Supreme Court of Appeals of Virginia. 
J. Garnett Brooke. 
Q. That is when you and Mr. Brooke made your investiga-
tion and exa1nination ~ 
A. Yes. 
Q. Then how did you get from that point where the acci-
dent was to your destination~ 
A. 1-Ir. Brooke. I live right at ~fechanicsville and so does 
:1\'Ir. Brooke. Q. Rig·ht the1·e by ~1r. Brooke? 
A. About a block from him. 
Q. He carried you home? 
A. No, I got in 1ny car at the service station and drove it 
home. 
Witness stood aside. 
page 515 ~ J. GARNETT BROOiffi, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIR.ECT EXAMINATION. 
By :Mr. Bremner: 
Q. You arc :Mr. J. Garnett Brooke¥ 
A. Yes, sir. 
Q. vVhere do you live~ 
A. I live at :Mechanicsville. 
Q. How long have you lived there? 
A. Nine years, going on ten. 
Q. Where did you live before that~ 
A. In Tappahannock, Essex County. 
Q. That is where you ·were born~ 
A. Well, I wasn't born right in Tappahannock; I was born 
in Essex Conn ty. 
Q. And came from Essex County to Ifanover ·County nine 
years ago~ 
A. That is right. 
Q. Now what businesH are you engaged in at J\IIechanics-
ville? 
A. Automobile repairing. 
Q. I believe your business is on the left side of the road 
near the Hanover Tri-County Bank there? 
page 516 ~ A. That is right; right beside the bank. 
Q. Ancll\Ir. John Sledd, who has just testified, 
lives across the road in that old farm house in the grove just 
before you get to 1\IIechanicsville Y 
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A. Yes, just a little bit on the right going from here. 
Q. Now, 1'Ir. Brooke, did you g·o to the scene of an acci-
dent on Second Street R.oad near :Nir. Andrew Scott's en-
trance on the night of July .29, 1936T 
A. I went by there that night. I don't really remember 
the nig·ht, what night it was, but it was the night of that ac-
cident. 
Q. The night that· Johnnie Yorke was in .an accident? 
A. Yes. 
Q. Tell the jury for what purpose you went there. 
A. ~Ir. Sledd and l\ir. Yorke can1e after me to go over 
there to tow it in-I have a little wrecking truck and he asked 
me to g·et it in; and I im~gnie it was about one or half past 
one then. So he had to get to work at two o'clock; so I sug-
gested we take him in town and come back and get the car 
later. So we did that and carried him over on Church Hill 
where he lived-I don't know the number of the house. 
Q. On your way to Church Hill did you go by the scene of 
the accident1 
A. No, sir. 
page 517 ~ Q. How did you go? 
A. vVe carried hin1 hon1e and he got ready and 
've carried hiln by the-near the dairy where we went out 
Chamberlaync Avenue and went on around on Second Street 
Road to the accident after we left him. 
Q. What I an1 g·etting at what road did you come in from 
~fechanicsville to get to Church Ifill? 
A. We come down 1\1echanicsville Pike. 
Q. Then you took him after he changed his clothes to the 
dairy and w·ent out to the scene of the accident? 
A. Yes. 
Q. Now what did you find upon your arrival at the scene 
of thP. accident 1 
A. It wasn't anybody there when we got there. I drove 
down the road just a short distance past the car, probably:-
! don't kno'v just exactly now, maybe 20 or 30 yards, just 
past the car, and 've got out and went back and looked at·the 
?ar and I thought we could pull it out with :the car I was driv-
Ing. 
Q. Did you have your wrecking truck 'vith you then? 
A. No, I didn't have the wrecking truck then. I 'vent by 
in the car we carried him home in, n1y personal car. 
Q. Where was the car? You say you went back to the car. 
Tell those gentlemen. 
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A. The car 'vas on the left-hand side of the 
page 518 ~ road going· out Second Street Road towards El-
. lerson. It 'vas one side of the car-the left rear 
wheel was up on the highway and the other 'vas kind of over 
in the field like, in the ditch, maybe a yard in the edge of the 
field. 
Q. Is there n1uch shoulder on either side of the road at or 
near that point other than the entrance to ~fr. Scott's resi-
dence1 
A. Much shoulder 1 
Q. Yes. 
A. Well, it is a little ditch on the right-hand side where 
he ran over in that ditch when he swerved across the road. 
Of course, the other side where the car was sitting wasn't 
·as sharp a ditch as the other, but kind of slanting down. 
Q. You said about the right-hand side he went over to; you 
mean the right-hand side going from Highland Park towards 
Ellerson? ' 
A. That is rig·ht. 
Q. Now tell those gentlemen from a point a little south 
of ~1:r. AndrP.w Scott's entrance to the point where the car 
was found ho'v wide, if any, is the shoulder on the rig·ht-hand 
side going out? 
A. How wide is the shoulder 1 You mean from the center 
of the road to the ditch¥ 
Q. No; I mean the shoulder. I mean by the 
page 519 ~ shoulder from the edge of the hard surface drive-
way-say this pad is the hard surface driveway 
and beyond it is the shoulder or ditch. From the rig·ht-hand 
side of the hard surface drive,vay to the ditch from a point 
some little distance south of Mr. Scott's entrance to the point 
where you found the car-l mean opposite where you found 
the car, how wide is that shoulder? 
A. It was night "rhen I was in there and I don't travel that 
road very often, but it is a little space in there, probably a 
couple of feet or so. I don't remember just the distance in 
there no,v, but it is a little distance between the hard surface 
and the ditch. They had-the machine had pulled dirt on 
that road that night and I don't really know how much dis-
tance it was. 
I 
By the Court: 
Q. You said they had pulled it on there that night? 
A. It was on there that night; it had been pulled on there.· 
I don't know when they did it. 
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By Mr. Bremner: 
Q. Just describe to the jury what thP. nature of the dirt. 
was that you saw piled on the road that night; I mean that 
you saw on the road that night. 
A. The road machine had been along there recently and 
had cleaned the ditches out and pulled that soft dirt up on 
thP. P.dge of the road, scattered it from both sides 
page 520 ~ towards the center. . . . 
Q. Now what was the depth of that dirt at its 
deepest point 1 
A. Well, you see, I went out at night. I didn't go out to 
examine the depth, but fron1 walking in it it looked like prob-
ably 3 or 4 inches on thP. edg·e of the road and, of course, it 
g·radually thinned off as it spread out. 
Q. You say 3 or 4 inches towards the edg·e and gradually 
thinned off. . Do you mean towards the center of the road 
or towards the ditch? 
A. Well, towards the ditch. You see, they pulled it to the 
center and gradually edged it off then. 
Q. Tell the jury what portion of the entire hard surface 
of the road that dirt cov-ered on that night when you saw it. 
A. vVell, right along where we were walking it was prac-
tically all over the road. 
'1fir. Evans: Where was that where he was walkingf 
1flr. Bremner: lie said all over the road. 
Q. I was talking about a lJoint some distance south of Mr. 
Scott's entrance, I believe, to the point where the car was 
Is that where you were talking about~ 
A. Yes. I stopped n1y car that night just a little this side 
of the goa te-M: r. Scott's gate, I reckon ; the one on thr. right-
hand side; I don't know whose gate it was. 
Q. That is Judge .:1\Ioncure's on the right-hand 
page 521 ~ side. · 
A. That is .where I stopped tny car, right at 
that gate. 
Q. vV ell, I will p;ct at it this way. From the point where 
the car was, as you say, facing-! mean on the left-hand side 
of the road going from Highland Park to Ellerson, with the 
front of it out towards the field and one wheel on the hard 
surface road, no'v from that point back towards Norwood 
Avenue how far did you walkf 
A. I dicln 't walk very far up that way, probably 15 yards 
around-! just only took the flashlight and swung· it aTound 
326 Supreme Court of Appeals of Virginia. 
J. Ga·rnett Brooke. 
in a circle to sec where he fed off the road; in other words, 
.where it circled around. 
Q. 'Vhen you drove fron1 the Richmond Dairy that morn-
ing out to the scene of the accident did you g·o out Chamber-
layne Avenue and out North Road or Norwood Avenue or 
did you co1ne through IIighland Park and down Harris' 
swamp hill, I believe you call it? 
A. 'Ye went out Chmnberlayne Avenue and went out Nor-
wood Avenue on to Second Street Road. 
Q. In other words, '\vhcn you got to Second Street Road 
you turned rather sharply to the left? 
A. That is right. 
Q. Now was the dirt on the road from Norwood Avenue up 
to the point where you found the car? 
J\iir. Evans: That is 1nanifestly leading. 
The Court: Ob;jection sustained. 
page 522 ~ By ~I r. Bremner: 
Q. vVell, when you were driving along the road 
on Second Street Hoad wlH~re was the :first point you noticed 
the dirt? 
A. I noticed it was some dirt all the way clo'\vn there, but 
it was heavier furthP.r down than it was at the point where 
I turned out, first turned to the left. 
Q. 'Vell, can yon state what depth the dirt was as you 
entered the curve therP. that is almost opposite 1\{r. Scott's 
entrance 1 
~Ir. Evans : The wi hlf~ss has said that on the particular 
night he didn't go up there, he stayed within 15 yards of the 
car, as I unclP.rstand his testin1ony, and if this is directed 
to that night, thm1 I think it is objectionable because of that 
fact. If, however, he did g·o up to the. turn at any other time 
or any earlier hour that night, of course he can testify to that, 
but he has already said he didn't go beyond 15 yards past 
'the car and the car was lJarked farther down the road from 
the curve than that. 
The Court : He said he came back from the wrecked car 
about 15 yards this way. He hasn't said, as I 
page 523 ~ recollect, that he walked any farther this way to-
wards Richn1ond. 
J\ilr. Bremner: I-Ic said this, if Your Honor please. I asked 
him the question how did he come from the Richmond Dairy. 
The Court : I haven't :finished. He said he drove over 
~John L. Yorke v. Marcelle D. Maynard, etc. 327 
J. Ganwtt Brooke. 
it. Now are you asking ·hiin the question directed as to 
whether he could ascertain tl1e depth of the dirt from travel-
ing over it 1 
~Ir. Bremner: Yes, sir. He has already stated from Nor-
'vood A venue up to the point where the car was it was dirt 
on the road, but it got deeper as you went towards the car. 
Then I asked him if lw could tell the jury what depth the 
dirt 'vas near the curve which is opposite Mr . .Andrew Scott's 
entrance which goes in to the left. 
The Court: Over which he drove~ 
lVIr. Bremner : Yes, sir. 
The Court: If he is able to answer that. I will let him do 
so. 
A. The depth that it was-ask me that again. 
Q. I will ask you this-
1\ir. BremnP.r: Will you agree to this: Is the first en-
trance on the left after you leave Norwood .A. ve-
page 524 } nue the entrance to 1\1r. Scott's residence? 
1\ir. Evans: Yes, sir, I will agree to that. 
By llrl r. Bremner: 
· Q. Now I mn talking- about tliP. curv·c that is at or near the 
entrance to the first-the first entrance on the left after you 
leave N or,vood Avenue going to Ellers on. :Can you tell the 
jury what was the depth of the dirt on the road at or near 
that point, if you can, from driving over it that nightf 
1\tfr. Evans: The witness has answered the question and 
said "I don't know", as I undRrstood just a moment ago. 
A. Near the curve I don't know. 
The Court: I 'viii let him answer it ovP.r again. 
A. (continued) I didn't p;o up to the curve walking; I only 
drove tl1P. car over it. I could tell dirt was there, but I don't 
know-around the car where I was walking the dirt was prob-
ably 3 or 4 inches dAep. 
The Court: You have been over that. 
Bv Air. Bremner: 
·Q. At the point near the curve can you tell the jury what 
portion of the road the dirt covered? 
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.A. At the curve? 
Q. At the curve, yes. Could you tell when you 
page 525 ~ were driving along 'vhat portion of the road the 
dirt covered and, if you can tell that, tell the 
jury? 
A. I remember rig·ht on the curve when we went around 
there it was some spots around there throug·h which you could 
see the hard surface, but son1e of it was covered. 
. Q. In other ·words, some of the entire surface covered, 
other points you could see spots of the hard surface T 
A. Yes, spots of the hard surfaoo. 
Q. Was the top of the car up or down, the car that was 
facing out towards the field T 
A. The top was broke in, sitting kind of one-sided. One 
corner-as well as I remember, the- back left corner over the 
driver was kind of sitting up straight, but kind of mashed 
down over towards the right-hand front corner. 
Q. Did you move the car and, if not, 'vhy not? 
A. I hooked n1y car onto it and tried to pull it and couldn't 
do it. So just about the time 've were there the wrecking truck 
from Richmond-! think the Richmond W reeking Company 
-Richmond Auto Service, at least,-that come up. I un-
hooked and ran down the road and he hooked on it and brought 
it to Richmond. 
Q. In other words, before you left you sa"r that the Rich-
mond vVrecking Company had come out to get the car? 
A. That is right, and carried it away before 
page 526 }- I left. We left just after they pulled on away 
from there, J\.Ir. Sledd and I. 
Q. 1\Ir. Birchett, 'vho operated the wrecking company, has 
since died, has he not~ 
A. Yes, sir. 
CROSS EXA~1INATION. 
By ~1:r. Evans: 
Q. Mr. Brooke, as I understood your testimony, did you 
say or not that the dirt on the road 'vas heavier after you 
got past the c~rve of the Scott property going to,vards Eller-
son than it was before you got to the curve? 
A. I think it was, yes, sir. 
Q. Did you see some skid marks on the road f 
A. Yes, sir. 
Q. Or tire marks 1 Where did they lead, beginning with 
the Yorke car~ 
.T ohn L. Yorke v. Marcelle D. Maynard, etc. 329 
J. Garnett Brooke. 
A. Well, it is a couple of trees along the re-I don't re- -
member just exactly now what kind of trees it was, but a 
couple of trees there indicating the position of the car and 
I took the flashlight to see where he swerved there ; naturally 
anybody that ha.d a light would look. I saw where the car 
went towards the ditch because it 'vent in the ditch and the 
soft dirt,. and then it swerved and went over to the other side 
of the road. 
page 527 ~ Q. 'Vhere it went in the ditch and the soft dirt 
was on the rig·ht side of the road going towards 
Ellerson? 
A. Yes. 
Q. And that is over there where the hedge of Judge Mon-
cure's property is? 
A. Yes, that is right. 
Q. And after the mark led into the ditch or led there off 
the road on the right side going· to Ellerson, it swerved to the 
le.ft right over to where the car was¥ 
A. What is that now? 
Q. I say the marks showed where it had gone in the ditch 
adjacent to Judge 1\rfoncure 's property? 
A. Yes. 
Q. On the right side of the road going to Ellers on T 
A. Yes. 
Q. Then did the marks lead from there off the right side 
of the road-lead from that point over to 'vhere the car was? 
A. Yes. 
Q. Now from ·that ditch into· which the marks led on the 
right side going to Ellerson to where the car was standing 
was how far? 
A. Well, that is bard for m·e to remember. It wasn't very 
far; probably 15 or 20 yards from where they started lead-
ing off to where it swerved across the road. 
Q. Now how badly was the Yorke car damaged' 
page 528 ~ Q. Well, the top part of it was tore up pretty 
badly. I think the front-right-hand front wheel 
knee action wasn't broke down, but I don't know whether the 
tire was flat or not, don't remember now, but I remember the 
knee action was bent up-swung out from under there in the 
front part-it was an Oldsmobile roadster. 
Q. I believe you said the left side of the top seemed to be 
more damag·ed? 
A. No, the left side of the top along the driver wasn't 
crushed in as bad as over on the right-hand side. 
Q. That side was crushed down more? 
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A. The right-hand corner of the front side was broke in· 
worse than the other part . 
. Q. Was there any dan1age on the left side of the car, the 
body or fenders~ 
A. I don't recall now whether the fenders on the left side 
were damaged. or not. Of course, the top was damaged all 
over, but wasn't nut shed dowp. as bad as on the rig·ht side. 
Q. When you and ~Ir. Sledd came back from the Richmond 
Dairy where you had taken :Nir. Y orke-came back to the 
place where the accident occurred, you came on out Second 
Street R.oad, didn't you f I believe you said you stopped 
your car down there-
A. Just below. His car was not very far from 
page 529 ~ Judge ~Ioncure's gate, if that is where he lives. 
Q. The Yorke car was near Judge Moncure's 
g·a te, wasn't it 1 
A. No, his car was up this side of the gate. I-Iis car was 
mighty near opposite that big tree. I don't know the dis-
tance. 
Q. And you stopped about at J udg·e 1\ioncure 's gate? 
A. ~T ust this side of it. I pulled off on the side and parked 
my car and then 'valked back there to look at it. ·· 
Q. Now how far did you stop your car beyond the Yorke 
car? 
A. Probably 20 yards. I don't remember exactly. 
Witness stood aside. 
page 530 ~ I-I. C. GATEWOOD, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIR.ECT EXAMINATION. 
By J\!Ir. Bremner: 
Q. ·Your name is Fiarry Gatewood f 
A. H. C. Gatewood. 
Q. That is, Harry C. Gatewood¥ 
A. Yes, sir. 
Q. You are a State police officer, are you not? 
A. Yes, sir. 
Q. How long have you been a State police officer? 
A. About five and a half years. 
Q. In July of 1936 among your duties was it your business 
to patrol Second Street Road? 
,John L. Yorke v. Marcelle D. Maynard, etc. 331 
H. C. Gatewood. 
A. Yes, sir. . 
Q. Did you visit the scene of an accident the morning af-
ter it occurred ou the nig·ht of July 29, 19361 
A. I traveled that road, yes, sir. 
Q: 'Vas that in line witl1 your duty? 
A. Yes, sir. 
Q. Is the road leading from Royall's filling 
pag·e 531 } station to Second Street Road-is that Norwood 
Avenue or North Road or are they one and the 
same? 
A. No, sir, it is Norwood A venue. 
Q. How far is it from Norwood Avenue down to the rail-
road tracks at Chickahominy station, what used to be known 
as Hunslett station? 
A. Approximately half a n1ile. 
Q. 'What time the next day did you travel that road? 
A. In the neighborhood of fron1 nine to ten o'clock. 
Q. vVill you describe the condition that you found the Sec-
ond Street Road in following the morning of the accident 
from the point at Norwood A venue proceeding down to a point 
beyond :i\Jlr. Andrew Scott's entrance and on down towards 
the rai1road track? 
A. The road had been scrapP.d the day before or probably 
the SPcond day before on each side and dirt pulled up from 
the ditch onto the shoulder of the road from that point all 
the way to the railroad, with onP- exception. Around the 
curve of HlP. entrance to Mr. Scott's farm there 'vas no dirt 
on the left side. 
Q. Now describP- the condition of the left-hand side of the 
road at 1\fr. Scott's entrance f I am talking about as to the 
n1orning after the accident. 
A. Well, there is a little slight drop of the road there go-
ing into M:r. Scott's entrance from the Second 
page 532 ~ Street Road and you can enter either coming· from 
Ellerson to Richmond or from Richmond to Eller-
son. which makes it ratbP.r wide to the entrance where it nar-
rows down to a private drive. 
Q. You say at the point right opposite the entrance to the 
Scott drivP.way on the left-hand side of the road going out 
it was not dug up by the scraper there? 
A. No, sir. 
Q. Now what amount of dirt was on the road f 
A. vVhat amount~ 
Q. I will ask you this. What depth at its deepest was it 
that you saw in the road there? 
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A. I would say from 6 to 10 inches. 
Q. And what portion of the road-1 mean as to the right 
side or left side or middle, going from Richmond to Eller-
, son, would you say it was from 6 to 10 inches T 
A. I would say _pretty well around the entire curve. . 
Q. Pretty ,vell around the entire curve Y 
A. Yes. sir, and continuing on down the hill the same way. 
By the Court: 
Q. Do you mean the hard surface road 'vas covered from . 
10 to 12 inches with soft dirt~ 
A. 6 to 10. 
Q. Leading from that curve down to that station T 
A. From the entrance to Second Avenue off of 
page 533 ~ Norwood all the way to the station. 
By Mr. Bremner: 
Q. vVhat portion of the road did the dirt cover? 
A. Oh, I couldn't be positive about it. Cars were naturally 
whipping the dirt rounding the curve and I would say it 
would spread anywhere from 2, 3, 4, 5 feet towards the center 
of the road or probably as far as the center of the road. 
Q. Before the dirt was piled on the road had you traveled 
over it beforeY 
A. Oh, yes, sir ; n1any times. 
Q. Tell these gentlemen the nature of the top surface of 
the road prior to the time the dirt was pulled on. 
A. It is a hard surface road; I think known as bituminous. 
Q. Well, is that a smooth surface or rough surface Y 
A." Fairly .smooth. 
Q. Can you tell these gentlemen whether the weather had 
been dry prior to this timeT 
A. I don't know how long prior, but it was dry at this 
time. 
Q. Now describe to these gentlemen the nature of the dirt 
that you said you saw on the road the 'following morning·. 
A. Well, it is just a dark kind of loamy soil down all through 
there and is rather fertile; an accumulation of dust and dirt 
just washing do,vn from the fields in that direction. That 
was the purpose of pulling it out; the ditch had 
page 534 ~ filled up. 
Q. Yvell, was it of a fine substance or rough 
substance or what T · 
A. Well, towards the middle of the road it was rather fine, 
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-almost to a dust. Where it was thicker it was heavier. It is 
black soil through there., 
Q. On that morning wasthe soil which you have described 
-was it packed on the road or was it loose? 
A. Rather loose. 
CROSS EXAMINATION. 
By Mr. Evans: 
Q. Mr. Gatewood, you say you went by there around nine 
o 'clock1 the morning following this accident T . 
A. That is the usual tin1e, around nine or ten, yes, sir. 
Q. You know you went by there that morning? 
A. I know I went by that morning. 
Q. Had you gone by the morning before T 
.A. I don't recall whether the morning before. That isn't 
a reg·ular patrol through there; however, we do go through 
there sometimes twice a day, sometimes skip a day and some-
times only once a day. 
Q. ·what did you nwan by saying between nine and ten is 
the regular time? 
A. I mean we usually-we report in to the office at eight-
thirty, we go from there to the ·head of the Wash-
page 535 ~ ington highway and I think I tried to tell the 
Court in a previous statement, not in this trial-
The Court: Don't tell what you told in another case. 
A. (continued) ·well, I had information that there had 
been trouble on this road and that is the reason I left a cer-
tain service station and went by that route that morning. 
Q. Well, thP.n, you are not sure whether you went along 
there the morning of the day before¥ 
A. No, I am not; not positive. 
Q. Are you sure how recently you had been along there 
prior to the time you are now testifying· about? 
A. Well. I rarP.ly nver skip a day. That is ·what I am bas-
ing it on. It has been a long· tin1e and it is hard to remember 
all these details. but as a rule I g·o through there once every 
day. 
Q. So that so far as you now recollect you had been throug·h 
there every day for sometime prior to the day aftei· the acci-
dent occurred f 
A. As best as I can recall, yes, sir. 
Q. Now was the condition you found there on the day fol-
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lowing the night of the accident the same as it had been when 
you went along there before? 
A. You are referring to the dirt and the con-
pag-e 536 ~ dition around the curve Y 
Q. Yes. 
A. That dirt ·waR there one or two days, I don't recall 
which, previous to what I 'vas told that there had been an 
accident. 
Q. And in the smne condition and manner that it was in 
when you went over there that day follo,ving the accident to 
investigate? 
A. Yes, sir. 
Q. 1\'Ir. Gatewood, as I understand, you said the dirt was 
from 6 to 10 inches deep along the shoulders and edge of 
the road 1 
A. ,Just where it was pulled out on the shoulders. Of 
course, these plows or scrapers they pull it up and it piles 
up naturally hig·her-the nearer the ditch is the higher the 
dirt is and the cars had whipped it do'vn and }binned it out 
towards the center of the road. / 
Q. Towards th~ center of the road how deep was it at the 
curve and just before entering· the curve coming from Rich-
mond? 
A. Well, it was just, you n1ig·ht say, a dust out or near the 
center of the road. 
Q. Going- from R-ichmond? 
A. Yes, sir. 
Q. Coming from Richmond just before getting 
page 537 ~ to the curve at. the Scott property and as you 
enter that curve how deep would you say the dirt 
was, if there was any at all, on the left-hand side of the road Y 
A. Well, thP. dirt was more piled up I would say about like 
that (indica tinp;) on each side. 
J\IIr. Bremner: Let's get that measurement. 
The Witness: I say about a foot and a half. 
Bv ].:I r. Evans : 
~Q. That was the width of it? 
A. Just where pulled out from each side. 
Q. · From the ditch on each side Y 
A. Yes. 
Q. A bout a foot and a half from the ditch on each side is 
where it was 10 inches deep Y 
A. That is right. 
John L. Yorke v. Marcelle D. Maynard, etc. 335 
H. C. Gatewood. 
Q. The ditch was off the highway, of course 1 
A. Yes. 
Q. And the place where the dirt was piled up 6 to 10 inches 
being right adja~ent to the ditch was right on the shoulder 
off the smooth surface~ 
A. No, part on the smooth surface. 
Q. I-Iow deep was it in its deepest place on the smooth sur-
face? 
A. I couldn't be exact about that, but I would say just 
about the same as it was around the curve, anywhere from 4 
to 6 inches. 
page 538 ~ Q. 4 to 6~ 
A. I mean 4 to 10 inches. 
Q. Then as you went from the edges towards the center of 
the road you say it g·ot thinner and thinner until when it got 
to the center it wasn't anything but dustY 
A. That is right. 
Q. And it was all over there? 
A. Over there. 
Q. I-I ow far down the road going-let's start with Nor-
wood Avenue-going from N or,vood towards Ellers on how 
far did that condition obtain T 
A. You n1ean with reference to the dirt T 
Q. Yes, sir. 
A. All the way down to the railroad. 
Q. All the way fron1 Norwood Avenue down to the railroad, 
which is-
A. Chickahominy. 
Q. 'Vhich is some distance beyond the Scott property? 
A. Yes. 
Q. How far is the railroad beyond the Scott property-is 
that Chickahonuny station? 
A .. Yes. 
Q. How far is that? 
J\{r. Bremner: He said half a mile. 
A. It is somewhere around half a mile from 
page 539 } Norwood to Chickahominy. It is about 120 yards 
from Norwood to the curve. 125 would be one-
eig-hth of a mile. 
Q. How did you form your estimate of this dirt? Did you 
get out of your car? 
A. No, sir. 
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Q. You formed your estimate of the dirt by driving along 
the road, didn't you? 
A. That is right. 
Q. In your police car' 
A. That is right. 
Q. Did you stop? 
A. No, sir. 
Q. You were going· from Richmond to Ellerson at the time 
you made the estimate Y 
A. Yes. 
Q. Driving your police car and making your estimate as 
you went along1 
A. That is right. 
Q. How many miles an hour were you drivi;ngf 
A. I don't usually drive through there over 25, sometimes 
35 miles an hour. 
Q. And that is about the speed at 'vhich you were going 
when you made this estimate? 
A. I don't think I rounded that curve that fast; probably 
20 miles an hour. · 
page 540 ~ Q. That is the speed you went around the curve 
and formed your estimate f 
A. Yes. 
Q. But before reaching the curve and after passing the 
curve 'vhen you were on a relatively straight road you were 
going 30 or R5 Y 
A. Probably so. I don't recall the exact speed. 
Q. Will you please state how the road runs; that is, the 
character of road Second Street Road is from the place where 
that road starts down at l\ieadowbridge, I believe it is, or 
Laburnum Avenue, running from that point towards Eller-
son to the entrance to Judge l\ioncure 's property? You know 
where that is? 
A. Yes. 
Q. State the character and nature of the road with respect 
to curvP.s and hills ? 
A. You said Laburnum. You mean Norwood~ 
Q. Yes. Wait a minute·. What is it? 
A. Norwood Avenue. 
Q. No; farther than that. All the 'vay down. 
A. Co1ning into Hig·hland Park' 
Q. Yes, coming through Highland Park. 
A. Well, you cmne off Meadowbridge Road and the surface 
of the road isn't very-it is wretched through some sections; 
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the shoulders are broken, the width is from 15 to 
page 541 ~ 18 feet, it is curvy and hilly down to where yon 
cross the creek-I don't know the name of the , 
creek- and you· have practically the same sort of road then 
as you wind around a curve to the left, take another slight 
curve to the right and up the hill and then you are on a straight 
line from there passing· Norwood Avenue intersection, on 
a straight line from there to the· curve at the Scott entrance; 
you round that curve and the shoulder is very close to the 
edge of the road to your right going· to Ellers on; to the left 
there is a rather wide entrance to the Scott home and then 
you, of course, take the curve to the rig·ht, go a distance of 
approximately 100 yards, I reckon, make a left turn and by 
keeping straight ahead you go into the :Nioncure home, but 
you follow the road to Ellerson you make a left turn down 
the hill and bear a little to the right, go straight on through 
Chickahominy. · 
Q. Do you kno·w how 'vide the macadan1 road is just before 
you get to the turn where the enb~ance to the Scott property 
is ; proceeding from Richmond~ 
A. I think that is about 18 feet. 
Q. Now inside of the turn, say just about opposite the cen-
ter line of the entrance road to the !Scott property how wide 
is the macadam~ · 
A. I would say it must be around the same distance. 
Q. Is it the same distance from the point you 
page 542 ~ have given it to,vards Richmond on back towards 
--down towards Judge ~{on cure's entrance Y 
A. I think so, yes, sir. 
RE-DIR-ECT EXAMINATION. 
By ::1\fr. Bremner : 
· Q. ,Just tell the jury 'vhat sort of curve it is at or near 
~Ir. Scott's entrance; that is, the first curve afte·r you leave 
Norwood Avenue on the right. Describe ~o the jury just what 
sort of curvA it is. 
A. It is a rather sharp right-hand curve and the highway 
at this point if you bear hard to your right or stay on your-
side of the road, I will put it, it is slightly· banked in your 
favor. If you g·et a little beyond the center of the road, you 
begin-it begins to turtleback slightly and on down into a 
further little drop into the Scott private road. 
Q. At the sharpest point in the curve bow wide is the shoul-
der? 
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A. Well, it is practically no shoulder on the right side. The 
concrete is almost up to the shoulder, except probably 12 to 
15 inches there. 
Q. Well, is the width of the hard surface road and the 
width of the shoulder, if any, at the sharpest point in the 
curve in practically the same condition now as it was at the 
time of the accident~ 
page 543 ~ A. With the exception of the dirt, yes, sir. 
Q. vVith the exception of the dirt it is in the 
same shape now T 
A. Yes. 
Q. The curve itself has not been-
A. No change has been made. 
Q. Now is the road or shoulder or entrance to Mr. Scott's 
home, whatever you may call it, is that practically in the 
same condition now as it was at the time of the accident? 
A. Yes, sir. 
Q. Is the large tree opposite Mr. Scott's entrance or near 
the Scott entrance, is that still standing, do you knowY 
A. Yes, sir. 
Q. It is still standing~ 
A. Yes, sir. 
A .Turor: I would like to ask a question, if it is proper, to 
determine thP. sharpness of the curve. If there is no dirt 
on thP. road, the sn1ooth macadam, at what n1aximum speed 
could you safely navig·ate that curve~ 
The Court: nfr .• Juror, that is not a proper question. At 
the conclusion of all the testimony should you jurors wish 
to see the place, make it known to me and you will be allowed 
to see it. 
page 544 ~ RE-CROSS EX.A.~IINATION. 
By Mr. Evans: 
Q. Mr. Gatewood, your attention was invited to the tree 
which is adjacent to the entrance to the Scott property. That 
tree is on the Richmond side of the entrance to the Scott 
. property, isn't it Y 
A. On your left before getting to the Scott road, going to-
wards Ellerson. 
Q. How far is it from that tree down to the entrance to 
J ndge 1\{oncure 's property? 
A. About 110 or 115 yards. 
Q. Ho'v far? 
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.A . .Around 110-
Q. I mean the entrance road that leads up into Judge Mon-
cure's property. 
A. That road enters right at the curve. 
Q. The entrance to Judge's l\1:oncure 's property is right 
at the curve 1 
A. Yes, very near the curve. 
Q. How far is the entrance of Judge Moncure's property 
from the curve 1 
A. Which curve are you referring to; the Scott curve or 
the next curve 1 
Q. The Scott curve. . 
.A. I would say around-it must be around 80 
pag·e 545 ~ to 90 yards. 
Q. 80 or 90 yards 1 
A. Yes, sir, from the Scott entrance to the Moncure en-
trance. 
Q. That is 80 or 90 yards? 
A. Yes, sir. 
Witness stood aside. 
Mr. Evans: If Your I-I on or please, the plaintiff wishes a 
view at such proper time as the Court wishes it to be had. 
The Court: Both of you gentlemen have indicated your 
desire for a view. I will grant the view after the evidence 
is in. 
page 546 }- R. H. HOLLAND, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By :Nir. Bremner: 
Q. lVIi·. Holland, \vhat are your initials? 
A. R. H. Holland. 
Q. Are you a State police officer¥ 
A. Yes, sir. 
Q. How long have you been a State police officer Y 
.A. A little over six years. 
Q. During· July, 1936, was it among your duties to patrol 
Second Street Road, that section between Norwood .A venue 
on out by Mr. Scott's residence and Judge Moncure's resi-
dence? 
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A. I pass over that road; I don't patrol that road regularly, 
but I pass over it and I passed over it that particular day. 
Q. You mean the day after the accident 7 
A. Yes, sir. 
Q. Now will you look at those gentlemen and tell them the 
condition you found the road in from Norwood 
page 547 ~ Avenue going· towards Ellers on Y . 
A. vVell, the road itself was in .good condition. 
There was a little dirt pulled up on the edge of it that came out 
· of the ditch that had been worked on sometime prior to the 
time I 'vent over it. 
Q. How much of the road surface did that dirt cover f 
A. Well, the dirt that was pulled out of the ditch 'vas any-
where from 8 inches to maybe a foot on the hard surface, may 
have been some places a foot and a half; I don't know ex-
actly. · 
Q. Over what portion of the road-I mean from side to side 
or towards the center or all of it did the dirt cover, whether 
and depth or the depth you just stated? 
A. You mean how high was the dirt piled Y 
Q. Yes, sir. -
.A. Well, I couldn't say. It went all the way from maybe--
Mr. Eva.ns: If he can't say, we object to his opinion. 
The Court: If he observed it, he can say it, but we don't 
want the witness guessing at it. 
Mr. Bremner: If Your Honor please, I agree with the rul-
ing of the Court, but if they don't take actual measurements 
everything as to distances is approximate. 
The Court: If he can come within a reason-
page 548 ~ able probability, he can do so. 
By Mr. Bremner: 
Q. Did you observe what portion of the hard surface road 
the dirt o;r soil COVP.red t · 
The Court : lie has answered that. 
Mr. Evans: The space he has already said. 
Mr. Bremner: He said a foot and a half deep. 
The Witness: I meant the distance on the hard surface, 
not the depth. 
The Court: That is what I thought he meant. 
By Mr. Bremner : 
Q. How deep was it! 
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A. From about 4 to 8 inches. It varied along the road at 
different places. I would say the highest I saw it was prob-
ably 6 to 8 inches high. 
Q. Now over what section of the road from Norwood Ave-
nue and 1Second Street intersection to a point towards Judge 
Moncure's gate did that dirt cover? 
A. Practically all of it. I went down Norwood Avenue into 
Second Street Road and turned left towards Elle·rson and it 
was dirt all along the side of the road for the distance I '\Vent 
to the Chickahominy-beginning of the Chickahominy swamp. 
Q. Now what distance beyond-! mean the C. & 0. railroad 
tracks or Chickahominy station is the Chicka-
page 549 ~ hominy river that you.mentioned? In other words, 
what is the distance from the railroad tracks to 
the river? 
.A. I don't know. It isn't very far; a very short distance. 
Q. Describe to the gentlP.men the nature of this curve which 
is on the road going from Norwood Avenue towards Judge 
J\foncure 's gate. 
A. Well. the curve is-I suppose the road is about 18 feet 
wide there; it is aln1ost no ditch, it is a little drain on the 
side of the road, the bes~ I 1·eca.ll it, and a hedge along there. 
Q. Now what timP. of morning· after the accident were you 
on the road~ 
A. The ,best I recall, it was in the afternoon after the iwci-
dent around four-thirty in the afternoon. 
Q. Ho'\v far would you say it was from the . right edge of 
the concrete or the hard surface portion of the traveled high-
way going towards Ellerson and the fence or line of Judge 
Moncure's property? \-Vha t is the distance 1 
A. From the edge of the hard surface to Judge Moncure's 
fence~ 
Q. Yes. If this file is the right side of the hard surface 
road and my pencil is Judge 1\tioncure 's fence, what is the 
distance fron1 here to here? 
A. I would say say 2 to 21h feet. It isn't- very far. The 
road ·goes up pretty close to the hedge or his fence and shoul-
. der along there. I w:ouldn 't state that positive be-
page 550 ~ cause in passing over that road I had no interest 
in it more than casual observation. 
Q. No'v '\Vhat was the nature of this dirt that you have de-
scribed as being on the hard surface 1 
A. You mean what kind of dirt "\V~s it? 
Q. That is right. 
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A. It looked like mostly sand to me. I don't know much 
about dirt, but it looked like sand to me. 
Q. "\Vas it wet or dry~ 
A. Dry. 
Q. "\Vas it coarse or dustlike or rough or what Y 
A. It 'vasn 't any rocks in it; it was fine sand. 
Q. What was the general nature of the surface of the road 
on which that dirt was? Was it smooth or rough Y I am talk-
ing about the smooth, hard surface road itself. 
A. Fairly smooth. You wouldn't call it a rough road, I 
don't think. I wouldn't. 
CROSS EXA~IINATION. 
By Mr. Evans: 
Q. ~Ir. Holland, I believe you said that you made nothing 
more than a casual observation and I believe you also stated 
you didn't have any interest in it? 
A. No, sir. I was going over that road and I knew that--
. I heard there had been an accident on that curve. 
page 551 ~ So when I passed I didn't stop or anything like 
that; I decreased my speed only a very little; 
just happened to notice it when I passed since I knew there 
had been an accident there. 
Q. How fast did you go around the curve Y 
A .. Well, I don't know. I suppose I 'vas running 35 miles 
an hour, maybe 40. 
Q. I-I ow fast~ 
A. Maybe 35 or 40. I don't know exactly. 
Q. You were driving-
A. Yes, sir, by n1yself. 
Q. A police car? 
A. Yes, sir. 
Q. Going from Richmond or going towards Richmond 7 
A. I was going-I didn't come out Second Street Road from 
Richmond; I went out Norwood Avenue to Second Street 
Road. That would make me going away from Richmond after 
I turned into Second Street Road. 
Q. ·when you went around that curve at the Scott propertv 
you were going away from Richmond Y • 
A. Yes, that is right. 
Q. So that the curve you went around at the Scott prop-
erty was the curve that went to the right? 
A. Yes. 
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· Q. You didn't go out there for the purpose of 
page 552 ~ making· any official investigation for the State, 
did you? 
A. I was going some place else beyond this; in fact, going 
down to Ellerson to serve some papers on a man, which just 
happened to take me over this road. 
Q. And because you had heard some of the boys talking 
about there having been accident a day or so before-
1\fr. Bremner: We object to that. He didn't say a day or 
so before. 
By Mr. Evans: 
Q. When was it? . 
A. The day before. I wasn't interested enough in the wreck 
to go out there and look it over if my business hadn't taken 
me out there; I 'vouldn 't have g·one to see it. 
Q. You don't know whether the road when you went there 
was just like the night before when the accident happened? 
A. No, sir. 
Q. You don't know 'vhat work may have been done on it 
that day before you got there? 
A. No, sir. 
Q. But you do say there was some dirt from 8 to 10 inches, 
maybe at some points extended a foot and a half into the 
road? 
A. Yes. 
Q. Was that on both the right and left side going from 
RichmondY 
page 553 } .l\.. Yes, sir. 
Q. And you say, I believe, that condition ex-
isted from Norwood all the way down to Chickahominy sta-
tion? 
A. That is right. 
1\tfr. Bremner: Chickahominy river, d~dn't he sayY 
Bv Mr. Evans: 
"Q. Well, it extended on beyond Judge Moncure's property? 
A. Yes. 
Q. 1\fr. Holland, was the deepest part of the dirt that had 
been pulled up that you saw adjacent to the ditch alongside 
the road? 
A. Yes, sir. 
. I 
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Q. Row far from the hard surface was the ditch on the right 
side going from Richmond Y 
A. Well, it·really wasn't a ditch; more or less a drain. The 
road slopes down to the right and the shoulder or what little 
shoulder there is is very narrow. It really slopes down to 
the drain and hardly any point around there that the ditch 
would hardly bother you if you ran into it. 
Q. Then the, ditch or what we have been calling· a ditch 
there was just a little drainage depression~ 
A. Yes, sir. 
Q. About how deep was that drainage depression at that 
time below the surface of the roadway? 
page 554 ~ A. I reckon it slopes down about 10 inches. 
Q. From the roadway Y 
A. Yes. 
Q. You say instead of going down suddenly it slopes down 
from the road Y 
A. Yes, sir. It was cut out by the road machine evidently. 
Q. Was there any dirt at all in the center of the road this 
side of the curve at the Scott property, say a distance of 20 
or 30 feet this side 1 
A. You mean any sand across the road Y 
Q. In the center of the hard surface road. 
A. There was some across it in lots of places; looked like 
a wheel might have hit it and thrown it in the middle or the 
wind blown it across, but not enough to really be any trouble, 
not enough to affect travel. 
Mr. Bremner: I object to his saying not enough to affect 
travel. · 
By the Court: 
Q. What did you say? 
A. Not enough to affect travel by vehicles. 
Mr. Bremner: We object to that. He can say its width. 
The Court: Objection sustained. 
A. (continued) Verylittle. 
page 555 ~ By Mr. Evans : 
Q. Was it continuous in the middle of the road 
or spotty or how Y 
A. Well, it was more or less continuous, but it was no place 
of it-wasn't sloped up in any place ; it was straight out . 
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Q. How deep would you say if there was any depth to the 
dust you saw in the middle of the highway this side of the 
curve? 
A. It didn't have enoug·h depth to measure it. I don't think 
you could have measured it in depth. 
Q. Let's take the center line of that macadam road and 
say how far to the right and left sides beginning at the center 
line going from Richmond the dust was so thin, as you say, 
you couldn't measure it. 
Mr. Bremner: If Your Honor please, we object because 
he said h~ only made a casual observation and I don't think 
the witness oug·ht to be held down. 
The Court: Objection overruled. 
1\ir. Bremner: Exception. 
(Question read.) 
.A. Clear over to the edge of the macadam or 8 inches or 
a foot on the macadam where the larger pile of it was. Other 
than that I \vouldn 't say enough to be able t9 
page .556 ~ measure it. 
Q. Now how far from N or\vood Avenue up to 
the curve at the Scott property was that condition existent Y 
A. All the way down to Chamberlayne A venue or, at least, 
alril.ost to Chamberlayne Avenne. It is a little double drive 
until you get to that Pied1nont Sanitarium entrance, but all 
the way down to that corner was practically the same way. 
Q. Going from the intersection of N onvood Avenue and 
Second Street Road on to\vards Chickahominy river how far 
was that condition fron1 the middle of the road to the edge 
of itT 
Mr. Bremner : I don't understand the answer as being re-
sponsive to the question. There was nothing said in the ques-
tion about Cha1nberlayne Avenue. 
The Court: The witness may have brought it up farther 
than the question was directed to. Let the question be re-
askcd now so the \vitness may hear just what it is. 
(Question read.) 
A. About the san1e it \vas to the corner; continued down 
to where the swamp begins. , , 
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l\1:r. Bremner: l\iy objection I didn't have an 
page 557 ~ opportunity to put in . the record. I think it is 
immaterial, but I think in fairness to the witness 
I don't think he n1eant ,Chamoorlayne Avenue. l simply--
The Court : I don't know. He said ·Chal}lbrelayn.e Ave-
nue. If he wants to correct it, let him correct it, but if the 
condition extended up to Chamberlayne Avenue-
The Witness: I understood the question to be how far 
on Norwood Avenue towards the Washington highway did the 
condition exist. 
The Court : So you meant from Chamberlayne A venue Y 
The Witness: Yes, sir, clear down to the Scott property. 
J\IIr. Bremner: It is clear now. 
By Mr. Evans: 
Q. Had you been over this road the day before the acci-
dent1 
A. No, sir. 
Q. How soon prior to the accident had you been over it Y 
A. The best I recall-! wouldn't state postive, but I be-
lieve three or four days before. 
Q. "\Vhat was the condition of the road then Y 
A. They 'vere working on the part of the road up towards 
Norwood Avenue, but I don't recall the dirt having been 
sera peel on the road at that particular ti1ne. I 
pag·e 55R ~ know it wasn't on it all the way. 
RE-DIRECT EXA1\tiiNATION. 
By :Mr. Bremner: 
Q. Do you recall that they had been working on it down 
near the Chickahon1iny river three or four days before 7 
A. I didn't go as far as the Chickahominy River three or 
four days before. · 
Witness stood aside. 
page. 559 ~ W .. T. HEDRICIC, 
a 'vitncss introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAJ\IIINATION. 
Bv 1\tir. Bremner: 
·"Q. Mr. Hedrick, did you make an examination of the car 
that was in this accident on the night of the accident? 
' 
'·. ~ 
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.A. Yes, sir. 
Q. You were present there with ~fr. Sadler, weren't you 7 
A. Yes, sir. 
- Mr. Bremner: If Your Honor please, in view of what all 
the attorneys have heretofore discussed I think the jury 
should go out. 
Note: The jury retired from the courtroom. 
The Court: ·Counsel for the defendant has informed the 
Court at a previous trial that it was intended to prove by 
this 'vitncss that a condun~ was found in the rear of the car 
by this officer who examined the car after the occupants had 
departed therefrom on the night of the accident; that with-
out more the Court informed counsel it would not admit the 
eviden~e. l{nowing such ruling· on the previous 
page 560 ~ trial, counsel for the defendant in fairness to all 
concerned requested that before the witness an-. 
swer the question or attempted to answer the same that the 
Court rule thereon. Now let the witness answer the question 
in the absence of the jury. 
Bv 1'Ir. Bremner: 
··Q. ~fr. Hedrick, my last question asked you was whether 
or not you examined the car and your answer was in the af-
firmative. In making your examination of that car did you 
find anything in the back part, either on the rumble seat or 
in that section in 'vhich the rumble seat is located? 
A. Yes, sir. on the floor. 
Q. And what was it? 
A. In the floor of the rumble seat. 
By the Court : 
Q. You mean in the floor of the car? 
A. Yes. right in front. Of course, the seat of the rumble 
seat-! don't know whether thrown out or out of place; right 
in front where your feet would be. I found two condu,m.s. 
By ~Ir. Bremner: 
Q. Now were those condums where the feet or 
page 561 } in that section of the car where the feet of the oc-
. cupants of the car would be if they were sitting 
in the car in the rumble seatY 
.A. Yes, sir. 
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Q. Now were those condums used or unused Y 
A. I would really be unable to say. I might answer it one 
was and be wrong. I am afraid to say wlu~th~r it was or not .. 
I know one of then1 wasn't; positive of that. 
Q. Now first dP.scribe the one that you say wasn't. 'Vas it 
in the shape and form of an original packageY , 
·A. They were very dirty and one of them was stuck to the 
rubber n1at. That was in the floor of the rumble seat and 
if I remember corrP.ctly it was still rolled up. 
Q. How a bout the othP.r one? 
A.· The ,other one was unused: could see very plainly it 
just evidently had been lost on the floor. 
Bv the Court: 
·Q. When yon say stuck to the floor do you mean it had got-
ten attached to the floor? 
A. That is the reason I hate to say 'vhether it had been 
used or not. It is possible, I suppose, it could have been 
stepped on by the foot and stuck to the floor. I just don't 
know whether it was used or not, but it was rolled up. 
The Court: Are you willing for this testimony 
page 562 ~ to con1e in or are you objecting to it? 
l\fr. Evans: I object to the tf~stimony as ab-
solutely remote and irrelevant to the issues. He hasn't shown 
who had them, who put them in the car, how long they had been 
in the car, and certainly not that this plaintiff had anything 
to do with them, and thP.y cannot have any bearing on the 
issue here to show whether or not Yorke, 'vho was sitting in 
the front part of the car, driving it, and not in the rumble 
seat, at any time was driving carelessly or recklessly or 
grossly negligent. . 
Mr. Bremner: In rP.ply to that, we simply want to say 
this, that we are making no charges against the plaintiff, but 
we do say that it is our duty as attorneys to express to the 
Court that we fee-l that the evidence is proper because it goes 
to sho'v the type of the party that had been going on in that 
car. The evidence already adduced is that there "ras some 
drinking·; a witness to follow will show n1uch drinking. We 
say it CP.rtainly g·oes to tend to contradict perhaps the atten-
tion those in the back seat might be paying to those in the 
front seat or those in the front seat might be pay-
pag~ 563 ~ ing to thosP. in the back seat; that taking into 
consideration the place they went to, namely; the 
Wigwam, where the admitted evidence is that in that party 
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there was whisky drinking and beer drinking or that there 
was bP.er in thP. place, that they were there after midnight 
and waited until the lighs were put out, that they were going 
to a place, according to the testimony, it is true, to get a bar-
becue and a hamburger, but as a matter of fact the evidence 
will show that they were also going· to Baker's place where 
beer and wine were sold. and this is just an incident in a chain 
of circumstances that we feel sure they 'vere out on what 
might be termed a rather wild party at the time the accident 
happened. 
The Court: The evidence is excluded. Counsel vouches 
to the Court this is all the evidence that is going to be offered 
on the question of cond-ums or possible sexual relations in the 
car? 
Mr. Bremner: Yes. sir. Counsel ·wishes to sugg·est to the 
Court that we feel that the fact that no more evidence is of-
fered should not affect the ruling of the Court. 
pag·e 564 ~ The Court: I am ruling on this at this stage. 
This alone cannot go to the jury. 
~Ir. Bremner: Because it is of thP. type of evidence that 
naturally none of the parties would adni"it and, in addition 
thereto, 1\fr. Cottle, whose case was tried over a year ago, 
~· has not appeared jn any of the trials since this was suggested. 
J\fr. Evans: I 'vould likP. to say in response to that we un-
derstand J\fr. Cottle is not only outside. of the jurisdiction 
of this Court, but that he is suffering from a. brain and nervous 
condition which would make it. to the extent of our informa-
tion, hardly probable that his testimony would be of any 
great value. 
Mr. Bremner: We except for the reasons stated. 
Note: The jury returned into the courtroom. 
By 1\fr. Bremner: 
Q. Did you examine the top of the car that night? 
A. Yes, sir. 
Q. In what condition did you find it 1 
A. If I remember correctly, H was a convertible model 
Pontiac. I believe-! mn not positive of the make of the car, 
but it was a convertible model, and the top in overturning 
was badly damaged where it struck the road and 
page 565 ~ in overturning· had pushed the side of the wind· 
shield posts-made them crooked. 
Q. Did you see any dirt or did you n1ake an examination of 
the road that nightY 
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A. Yes. 
Q. Was there any dirt on the road Y 
A. There was a thin film of dust and sand that was on the 
surface of tlu~ road. 
Q. In speaking from Norwood Avenue going in the direc-
tion of Ellers on to a point beyond the intersection of Mr. 
Scott's driveway how far did that :fihn or skim of sand and 
dust extend 1 
A. From Norwood Avenue going· to Ellerson in the curve 
I should say it is 100 or 125 yards from the intersection of 
Norwood Avenue and Second StrP.P.t Road where this curve 
is and it was n1ore dirt on the left-hand side of the curve 
than at any other part of the road, which would naturally have 
been causP.d by the turning of cars in making that curve, 
throwing n1ore dirt on the left-hand side of the road than at 
any other point. 
Q. Having been thrown that way did it gather in the center 
of the road at that point also? 
A. Right there I would say in the center of the road that 
there wasn't enough dirt to hardly say anything about. In 
the cP.ntPr of the road a space possibly just a little 
page 566 } wider than the c_ar it wasn't hardly any dirt at 
all, but outside of that there was an unusual 
amount. 
Q. In other words. up 'at the point of the curve with the 
exception of 2 or 3 feet, would you say-
A. 1\for(~ than that; the width of a car, which is, I reckon, 
6 feet. 
Q. Vlith the exception of about 6 feet there, there was inore 
dirt-up at the curve than any other point; isn't that true Y 
A. On the outside of the curve, yes. Of course, that curve 
-I wouldn't attemnt to say how far that curve would exte;nd, 
but going into and coming- out of that curve, all in that space. 
Q. In other words, you are talking about the general road 
going into the curve and going out of the curve going towards 
Ellerson, isn't that correct¥ 
A. Yes, sir. 
Q. Now you refer, I take it, to the sharp curve that is at 
or near the residence-thP. P-ntrance to the residence of Mr. 
Andrew Scott? 
A. It is some hundred, I should say, hundred yards this 
side of the intersection-the road entering into his place. I 
should say the curvP. is midway between the intersection of 
Norwood Avenue and Second Street Road and the intersec-
tion of the road going into 1\fr. Scott's property. 
John L. Yorke v. Marcelle D. Maynard, etc. 351 
W. J. Hedrick. 
Q. You have already stated, as I understood 
page 567 } you, that the dirt began as you entered-some of 
the dirt, you say, began as you enter the curve 
and continued for some distance on the other· side as you 
'vent out of the curve going towards Ellerson? 
A. Yes, sir. 
Q. Now what distance from the bcgi:pning of the point 
where you say the main dirt was continuing on around the 
curve to the point where it lightened up again, what would 
you say that entire distance 'vas? 
:Nir. Evans: I am personally a little confused. I don't 
know 'vhich curve 1\tir: Bremner is addressing his question 
to. I understood the witness just a moment ago-if I am 
wron,g· I want to be corrected-to testify that the curve he 
was talkin,g· about that had this dirt on the left side going 
from Richmond and no dirt in· thP. center was a curve about 
150 yards this side of the entrance to the Scott property. 
That iR what I understood him to testify to. If tluit is true, 
that is not the curve where the accident happened by all the 
testimony in the case. · 
~Ir. Bremner: I think the objection is well taken. So I 
'villleave the question in and ask ask another question. 
page 568 ~ Q. Is the sharp curve that you have been talk-· 
ing about the one where the accident-at or near 
'vhere the accident took place? 
A. Beyond where the accident took place. 
Q. Beyond which way? 
A. Towards Ellerson. It is only one curve there; only one 
curve in the road. 
Q. Are you talking· about the first curve that was on the 
right-hand side of the road after you left Norwood Avenue1 
A. That is right. I said just a moment ago this curve is 
midway between the intersection of Norwood Avenue and 
.Second Street Road and the entrance to Mr. Scott's property; 
about midway. Of course, I didn't step jt off. It is pos-
sibly a little farther fl'om the intersection of Norwood Ave-
nue to the curve than it is to the intersection of the road go-
ing into 1\{r. Scott's property. 
Q. Wberever the curve is, I understand you now to tell the 
jury that the curve you have been talking about is the first 
curve you hit after you leave Norwood Avenue g·oing towards 
Ellerson; is that correct1 
A. That is right. 
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Mr. Bremner: Now I submit my previous question is 
proper. 
The Court: All right. 
pag·e 569 ~ By ~{r. Bremner: 
Q. Now what distance from the beginning of 
the point where you say the main dirt was continuing on 
around the curve to the point where it lightened up againr 
what would you say that entire distance was 1 
A. "\Veil, any distance that I would say would be guessing. 
I didn't measure that distance, didn't step it off. If you want 
a guess-
. The Court: No, we don't want a g·uess. 
The Witness: I didn't measure it. 
The Court: If you can compute it, you can do that, but if 
it is just a guess, you can't. 
The WitnP.ss: I couldn't correctly. 
-
By ~Ir. Bremner: 
Q. How long have you been an officer Y 
A. I have been with the department four years. 
Q. Aren't you constantly called to scenes of accidents to ....._ 
make investigations' 
A. Yes, sir. 
Q. Aren't you constantly called upon to estimate distances 
of skids and other things? 
A. Yes, sir. 
Q. Do you feel yourself qualified enough to give the jury 
a fair estimate of what you think the distance was from the 
point of the beginning where the dirt was heavy 
page 570 ~ on around the curve to the point where it light-
ened¥ 
Mr. Evans: What he feels is not the test. He mav feel 
he is an expert or not, but that wouldn't be the test. He has 
already said he didn't know and if you want a g1.1ess he could 
give you a guess made here in the courtroom. 
The Court: I have instructed the witness that if hP. used 
tho word guess in the meaning of estimation, he could do so, 
but if he is merely guessing at it according to the real mean-
inp: of. the word guess, he can_'t do so. 
Mr. Bremner: I agree wrth Your Honor, ·but my conten-
tion is this; where a witness who, for a period of four years, 
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has investigated acCidents and admits he is called on con.., 
stantly to estimate distances-may I ask him one question 7 
Q. Y-ou estimate distances in the prosecution of certain 
cases, don't you; the distance cars go, don't you, at times 7 
A.. We are constantly estimating distances, if that is what 
you mean. 
The Court: .I have no trouble with this. If this witness 
has a recollection about it and looked at it sufficiently to make 
a· reasonably fair estimate, he can. do so; if he 
page 571 ~ is making a random gue·ss, he cannot. That seems 
evident. 
By Mr. Bremner: 
Q. Can you give what you believe to be a reasonable esti-
mate to those gentlemen of the distance there? 
.A. Yes, sir. 
By the Court: 
Q. Based on your observation? 
A. Yes, sir, on my observation. 
By Mr. Bremner: 
Q. Will you give what you consider to be a reasonable esti-
mate of that distance 1 
A. The distance between the beginning of the curve to the· 
end of the curve, going to Ellerson, is about 30 steps, 15 go-
ing in and 15 g-oing· out, calling the center of the curve to 
either side. It is a right good curve there. 
Q. Did the dirt continue on down the 30 steps towards 
where the car- · 
l\fr. Evans: That is a leading question. 
The iQourt: Objection sustained. 
By Mr. Bremner: 
Q. Describe the condition of the road from the end of the 
30 step ~istance you have given; that is, 15 steps beyond the 
curve going towards Ellerson, down to the point where the I 
car was. · 
page 572 ~ A. There was some dirt on the road. 
Q. If you are in a position to give an estimate 
. . 
,dl 
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to those gentlemen, just state how much dirt it was and what 
portion, if any, it covered. 
A. Automobiles in traveling· over dirt have a tendency 
where the tires engage the road surface· to throw that dirt 
off. There was son1e little dirt on the road, but there wasn't 
a whole lot ; just enough to say there 'vas dirt there ; sand 
or something. It was rather dry then and I should say dust 
and sand. -
Q. ~'"hat time were you and ~{r. Sadler there? 
A. vVe received the radio call at 1 :15 in the morning. 
Q. What time would you say you left there¥ 
A. I should say we left there about two o'clock or there-
abouts . 
. Q. Do you know of your own knowledge whether anybody 
between hvo o'clock in the morning and seven o'clock in the 
morning, 'vhen l\1:r. l\{orris and his men went to work, had 
swept that road or cleaned that road? · 
A. I don't know of my own knowledge, no, sir. 
OROSS EXAl\1:INATION. 
By Mr. Evans: 
Q. Mr. Ifedrick~ was there any dirt at all in the road this -.. 
side ·of the curve which is at the Scott property entrance on 
the Richmond side of that curve Y 
A. I think there was even back farther than 
·page 573 ~ the intersection of Norwood Avenue on the Sec-
ond Street Road; there was, yes, sir. 
Q. You have said~ I believe, that there was more dirt on 
the left side of the road going into that curve from Rich-
mond! 
A. Yes, sir. 
Q. Than therP. was at any other place? 
A. That is right. 
Q. How deep would you say that dirt was on the left side 
of the road going from Richmond Y 
A. On the left side of the road I would say there were 
places there was considerable dirt. I don't know whether 
I·could estimate it in inches or not. It was enough yon could 
walk along and take your sole of your shoe and cut right 
much up bP.fore you come to the surface of the road. 
Q. ADd that was on the left side Y 
A. On the left side; on the outside of the curve. 
Q. How wide a space was covered by that dirt on the left 
side on the macadam part of the road Y 
,_ 
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A. That 'vould only have to be an estimate because the 
'vidth of the road is about 7 steps. 
Q. How much is a step? 
A. We estimate a step to be 2~ feet or a little bit more. 
Q. About 18 feet wide? 
.A. Yes, about 18. 
Q. Now go on. 
page 574 r A. And cars making the curve they naturally 
hold the inside going away from Richmond and 
they-my estimate would be about a step and a half of that 
dirt on the hard surface of the road; maybe not so much. 
Q. That is on the left-hand side going from Richmond? 
.A. Yes. That is not including the shoulde~'· Right at that 
point I think there is a good 3 foot shoulder. 
Q. Did you make an estimate of the depth¥ 
.A. What I would make would be an estimate. 
Q. You said you could just kick it up ·with your foot. 
A. You could tell by walking-
Q. Did you make an estimate of it? 
.A. No, sir. 
:Nfr. Bremner:" He didn't finish his anwer. 
A. (continued) Not any more than walking on it. You 
could tell there was some dirt on it along there. It was slick; 
you know, loose dirt on a hard surface. 
Q. On the left side where you could walk on it and kick it 
up are you in position to estimate, as the other estimates 
you have given, the depth of that dirt on the left side Y 
A. I am afraid I can't, no more than I just said there was 
ri~ht much there. 
Q. Now as you came on from the left side over to the right 
side of the road within a distance of-well, this side, on the 
Richmond side of thP. curve at the Scott prop-
pa~e 575 ~ erty, was there any dirt from the left on over to · 
the right side of the road going from Richmond Y 
A. A thin film. There wasn't a lot. About the same amount 
this sidP. as was on the other side out of the curve·; about · 
15 steps this side of the curve and 15 steps the other side. 
Q. And still 2112 feet to a step¥ 
A. Yes. 
Q. So that from a space or distance 15 steps on the Rich-
mond side before entedng the curve to a space 15 steps after 
leavin~ the curve on the Ellerson side you said the dirt was 
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just a little film of dirt, except that dirt on the left side you 
testified to? · 
A. That is right, except for the space the width of a car. 
Q. About 6 f-eet, you said, in the middle of the road didn't 
have any dirt? 
A. I would say there wasn't any, no. 
Q. Then what was the condition on the right side going 
from R.ichmond within that distance you have just mentioned 7 
A. Well, outside of the space in the center there would be 
dirt on th-e inside of the curve, too; possibly not so much as 
was on the left side because of the fact car~ threw that dirt 
on the outside. 
Q. How much was on the right side Y 
A. Well, I wouldn't hardly be able to say how much was 
there. 
page 576 ~ Q. Can't estimate it. Did you see any skid 
marks on th-e road or tire marks that night? 
A. Yes, sir. 
Q. Did you make any measurements of those tire marks Y 
A. Officer Sadler and I made them. 
Q. You made them together? 
A. Yes, sir. 
Q. Did you step them off Y 
A. Yes, sir. 
Q. Do you kno'v 'vhat those distances were that you st-epped 
off where you saw skid marks and in what direction they 
went? Have you anything· to aid your memory about it? 
A. I have notes. 
Q. Have you got them with you? 
.A. Yes, sir. 
Q. When were th-ey made? 
A. This particular set I have with me was made from mv 
old notes and comparison with Officer Sadler's notes a week 
or so ago; whenever I received the summons. 
Q. Are those you have got with you mere copies of the old 
notes you made at the time? 
A. That is right. 
Q. At'P. those notes you have got with you in accord with 
your present rec'ollection of what those steps were at the 
time? 
page 577 ~ A. Yes, sir., 
Q. I will ask you to tak-e those notes-
Yr. Bremner: If Your Honor please, we object for this 
reason. Since Mr. Evans asked the last question-he asked 
I 
••I 
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him if those notes were in' accord with his present recollec-
tion. If he recollects them, he doesn't need the notes. In 
other words, the notes can only be used for the purpose of 
refreshing his memory and in as much as he says the notes 
are in accord with his recollection, they certainly .can't be 
used. 
The Court: All right, let him give his recollection. 
Mr. Bremner: I have no objection to the other part if it 
should arise, but I submit that new notes made from old notes, 
plus comparison with another officer's a week or so before 
thP. trial, can't be used. 
The Court: I will allo'v 1\IIr. Evans to ask him from what 
information he got out there whether he recollects at the 
present time what the distances 'vere. 
~{r. Bremner: · I don't object to that, sir. 
page 578 ~ By 1\'Ir. Evans: 
Q. 1\'Ir. Hedrick, without the aid of the notes 
do you or not recollect the different distances that you stepped 
off that nig·ht with Officer Sadler of the skid marks~ 
A. Yes, sir. 
Q. What 'vere theyf 
A. The total steps going from Richmond to Ellerson-the 
total steps of skid marks observed was-98 steps; 65 of those 
steps beginning· in the curve going across the road and strik-
ing the P.dge of 1\IIr. Scott'B hedge and coming back into the 
road-65 steps, and then a side skid mark made by. tires of 
a car g·oing sideways down the road a distance of 13 steps, 
and then 20 steps from the point where the rim of the front 
wheel of the car dug into the bard surface of the road, turn-
ing the car over, 20 steps-
1\!r. Bremner: We object, if Your IIonor please. He can 
state what be found. 
The Court: Yes, he can state where he saw something had 
dug in, if he can identify it as a rim-I don't know whether 
he can. But you can't consider his conclusions, gentlemen. 
By 1\ir. Evans : 
~ Q. Then the number of steps were 65 and then 13 and then 
20,.which together made 98 steps? 
page 579 } A. ·Yes, sir. 
Q. And each of those steps was how long in 
feet? 
A. Approximately 2112; maybe a little bit more. 
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Q. Then 2¥2 times 98 is 240 some feet, ~sn 't it, down the 
road fron1 where you first saw skid marks to where the car 
was, as I understand¥ 
A. That is right. 
Q. 244 feet. 'Vhcre in the road were the skid marks up at 
the curve where they first beg-an~ 
A. In what section of the road 1 
Q. Yes. 
A. A little in the surface of this dirt that was thro'vn off 
on the left side. That would 1nean possibly half of his car 
was in the dirt and half on this space that the dirt had been 
thrown out of. 
The Court: This witness said Mr. Scott's hedge. Do you 
gentlen1en agree the hedge is .on Judge Nioncure's propertyf 
I just want to get it straig·ht. 
By the Court : 
Q. Do you mean the hedg·e on the right-hand side going 
awav from Richmond? A: On the right-hand side going a'vay from Richmond. 
By lVI r. Evans : 
Q. N o"r you said there was dirt on the left side 
page 580 ~ of the road going from Richmond? 
A. From Richn1ond. 
Q. \Vhen you first saw skid n1arks; that is, at the point 
nearest Riclunond where skid marks appeared, were there 
more than one skid mark"? 
A. Well, you could see a black skid mark on the road, but 
the dirt on the left-hand side you could see where it had pulled 
-had been pulled up fron1 the tire skidding· on it. 
Q. Now how far to the left of the center line of the road 
going fron1 Richmond were those skid marks where you first 
saw them? 
A. I would be unable to determine the center line of the 
road. The dirt on the left side-I should say that the right-
hand skid marks were just about in the center of the road; 
that is, with a 7 step wide road, arched surface, they were 
just-the right-hand skid mark would have been ·right about 
in the center of the road. 
Q. That is where you first sa'v them¥ 
.A. That is from where the first skid marks were. 
Q. Could you at that point where you first saw the skid 
marks see the left skid ma~·ks, to<?? 
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A. The left skid marks in the dirt they were very promi-
nent. 
Q. They were over in the dirt 1 
· A. That is, you could see where the tires had 
page 581 ~ gone through this dirt, pulled it up; then the ones 
on the inside not so prominent because the tires 
-brakes applied on the sand would naturally skid easier than 
on the hard surface of the road. 
RE-DIRECT EXA1'IINATION. 
By 1fr. Bremner: 
Q. Mr. Ifedrick, was there any particular occasion for you 
and 11r. Sadler getting together on your notes just a week 
or ten days before this trial? 
A. No, sir. 
Q. You 'vere summoned here as a witness for the plaintiff 
as well as the defendant, weren't you Y 
A. That is right. 
Q. You 'vere here in court yesterday, weren't you? 
A. Yes, sh. 
"\Vitness stood aside. 
page 582 ~ N. C. COX, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Bremner: 
Q. 1fr. Cox, are you a resident of the City of Richmond? 
A. Yes, sir. 
Q. How long have you lived in Richmond? 
A. Since 1936. 
Q. ·will you look at the· gentlemen of the jury and tell them 
whether or not you were present at the night club known as 
the Wigwam on Washington highway No.1 when 1fr. Yorke 
and some other friends 'vere present? 
A. Yes, sir. 
Q. W11ich arrived there first, you or ~Ir. Yorke and hi.s 
friends? 
A. They 'vere there when we arrived. 
Q. How long have you known Johnnie Yorke? 
A. Since 1929. 
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Q. You went to school together, didn't you? 
A. Yes, sir. 
Q. To what school Y 
page 583} A. V. P. I. 
Q. How long did you attend school there 'to-
gether at V. P. I. T 
.A. One year. 
Q. Now, 1\tir. Cox, what time do you recall you arrived 1 
A. I would say around ten or ten-thirty. 
Q. Where was 1\{r. Yorke and his companions when you ar-
rived¥ 
.A. They were there near his booth, as well as I recall. 
Q. Did you see any liquor present Y 
A. I saw a SP.agrams bottle on the table there. I couldn't 
say what kind of whisky·was in it. 
Q. You saw a SeagTams bottle! 
A. Yes. 
Q. What size bottle 1 
.A . .A pint. · 
Q. Did you see a quart bottle of Seagrams there Y 
A. Not to my knowledge. 
Q. Did you have any whisky there? 
A. Yes, sir. 
Q. What brand did you have? 
A. Scotch whisky. 
Q. Do you know ·what brandY 
A. Old Benefactor. 
Q. Did you and Mr. Yorke have any drinks together? 
A. Yes, sir. 
Q. For what period of time, will you tell the 
page 584 ~ jury, were yon and Mr. Yorke drinking together¥ 
A. Well, I couldn't state the exact time, but }le 
was over at my tablP. or booth and we had one or two drinks 
together. 
Q. Were you at his table at allY 
.A. No, sir. 
Q. Did you drink anything other than whisky? 
A. Nothing but Scotch, to the best of my knowledge. I am 
not confident whether or not I had a bottle of beer, but I 
know I didn't drink any other kind of whisky except Scotch. 
Q. In other words, you stuck to your own bottle 1 
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J\Ir. Evans: I object to l\Ir. Bremner summarizing the wit-
ness' testimony. 
The Court: Objection sustained. Disregard that, gentle-
men. 
By 1\Ir. Bremner : 
Q. Well, I will put it thi~ way. Did you take any whisky 
out of any other bottle other than your own 7 
A. No, sir. 
Q. What time did you leave there7 
A. Right around midnig·ht. 
Q. Did you leave 1\tir. Yorke and. his party there~ 
A. When 've left thev were there. 
page 585 ~ Q. What condition "'as far as sobriety was 
Johnnie Yorke in 'vhen you left there at mid-
nig·ht? 
A. I would say he was intoxicated. 
Q. Tell the jury why you say that. In other words, from 
his words-
lVIr. Evans: Now, if Your Honor please-
The Court: Objection sustained ... 
By J\{r. Bremner: 
Q. J'ust tell the jury why you say he was intoxicated. 
A. Well, we had been indulging in Scotch jokes together 
across the table. 
By l\1r. Evans: 
Q. Jokes? 
A. That is right. 
By lVIr. Bremner: 
Q. Anything else? 
A. None other than intoxicated. 
Q. vV ell, did you see hin1 walk? 
J\fr. Evans: Now, if Your Honor please, I don't want to 
n1ake unnecessary objections, but I don't think that is proper. 
The Court: Objection sustained. 
1\{r. ·Bren1ner: ~lay I be heard. Your Honor? 
The Court: You asked him 'vhy he said he was intoxicated 
and he undertook to say why. 
page 586 ~ 1\fr. Bremner:_ If ·Your Honor please, I am not 
arguing· against the Court; iY our Honor knows 
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I don't want to do that, but on yesterday witness after wit-
ness l\1r. Evans asked the selfsame question: Did you see 
. J ohnniP. Y orkP. ·walk out to the carY The same question was 
propounded by lVIr. Evans, who now gbjects to mine, on sev-
eral occasions on yesterday. He asked Mrs. Apperson did 
she see Johnnie Yorke walk to the car, he asked the plain-
tiff did she SP.P. hin1 walk to the car. 
The Court: I will let you ask him if he observed anything 
further in the demeanor of the party, but not let you pick out 
each particular incident or thing you may wish to direct his 
attention to and call this 'vitness' attention to it. 
Mr. BrP.mner: We except for the reasons stated. 
Q. Now will you state to the jury what, if anything, you. 
saw about his actions or conduct that you based your opinion 
on that you say he was intoxicated, if you knowY 
A. I don't think he was walking as straight as he could 
have walked, but he was walking, danced around on the floor 
there several times. 
Q. I believe you said that you met him in 1929, 
page 587 ~ did you f 
A. 1929 and '30: that is the year in school. 
Q. Are you in a position to say, having known him for that 
length of ·time, whether· his actions on that night after you 
saw him drinking were nonnal or were they like when you 
first met him when vou knew him to be sober Y 
A. I didn't consider his actions were what it was ordi-
narily without being intoxicated; no, indeed. 
Q. Did you see anybody else take any drinks out of the 
pint of Seagrams or the bottl('l that you say the liquor was 
in that was in thP. possP.ssion of Yorke f · 
A. I can't state positively whether I did or didn't. 
Q. I believe I asked you whether you saw a quart bottle 
there and you said you didn't recall¥ 
A. Not to my know ledge. 
CROSS EXAl\1INATION. 
By Mr. Evans: 
Q. 1\'Ir. Cox, what is your full name? 
A. Nelson Carlisle Cox. 
Q. How old are you? 
A. 28 ; will be 29 on September 18th. 
Q. Where do you live? 
A. 4311 Coventry Road, Windsor Farms. 
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Q. What business are you engaged in? 
A. I am with James S. Kemper & Co. 
page 588 ~ Q. vVhere is your place of business? 
A. We have a branch office in the iCentral Na-
tional Bank Building; home office Chicago. 
Q. ~Ir. Cox, you were drinking Old Benefactot Scotch 
whisky, you said, that night? 
A. That is true. 
Q. How much did you have? 
A. I had one or two drinks. 
Q. How many~ 
A. Ohe or two drinks. 
Q. Is that all you drank Y · 
A. I don't recall whether it is or isn't. 
Q. You are not very certain about what happened that · 
night, are you Y · 
A. Yes, sir, what I have testified to I am. 
Q. How many drinks did you have with Mr. ·Yorke over in 
your booth? 
A. One or two. 
Q. Ho·w many did Mr. Yorke have in your booth with you Y 
A. One or two. 
Q. They were out of your bottle? 
A. Out of my pint bottle. 
Q. Did you drink anything else besides what you drank 
with ~Ir. Yorket 
A. Out of my bottle? 
page 589 } Q. Out of any bottle. 
A. I didn't drink any more whisky except out 
of that one bottle of Scotch I had with me. 
Q. The only drinks of whisky that you took. that night, 
then, were the one or two drinks which you say you took with 
Mr. Yorke? · 
A. Out of that pint bottle of Scotch Y 
Q. Well, out of any bottle. 
A. That pin~ bottle. of Scotch-
The Court : The question was out of any bottle. 
A. ( continuP.d) No, sir, no whisky out of any other bottle. · 
Q. Then you only took one or two drinks of whisky during 
the whole evening? 
A. I might have taken three, I don't recall, but I said I took 
one or two drinks of Scoreh. 
Q. ·Could you have taken four or five or maybe six Y 
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A. I have. 
Q. Yes, but that night¥ 
A. Sure, I could. 
Q. Did you take that many? 
A. I beg pardon? 
Q. Did you that nig·ht take that many clrinksY 
A. I don't think I did; pretty sure I dicln 't. 
Q. "\Vere you intoxicated? 
· A. I was slightly intoxicated. 
page 590 ~ Q. U ncler the influence of liquor' 
A. I was intoxicated slig·htly. 
Q. That is what you mean, don't you, that you were under 
the influence of liquor or do you mean thatf 
A. I was capable of doing anything I wanted to do. 
Q. You could do anything· you wanted to do, couldn't you 1 
J A. Yes, sir. 
Q. .And were you driving your car? 
A. I drove the car back to Richmond and drove it out there. 
Q. And drove it all right~ 
A. Yes. 
Q. "\Vas 1\fr. Yorke any more intoxicated than you? 
A. I considered he was. 
Q. You do consiclP-r he was~ 
A. Yes. 
Q. And yet he took the same number of drinks with you 
that you took? 
.A. I don't know what he had before that. 
Q. Did you drink any beer or wine~ 
A. No, sir, I clidn 't drink any wine, but I am not positive 
whether or not I toolr one bottle of beer. I wouldn't state 
whethP-r I did or didn't. 
Q. Did you have anything to drink before you went to the 
Wigwam? 
A. No, sir, pretty sure I didn't: 
page 591 ~ Q. vV ere you with a group of people? 
A. Yes. . 
Q. How 1nany WP.re in your party? . 
A. Two girls and one boy. 
Q. Besides you? 
A. Yes. and we bought a pint of wine out there for the 
girls. The girls in our party didn't drink any whisky; they 
drank the wine and the whisky I drank was out of that pint 
of Scotch. 
Q. Who 'vcre the people in your party? What are their 
names¥ 
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Q. Why can't you 1 
A. I would rather not. 
N.C. Cox. 
The Court: You will have to do so. 
The vVitncss : I beg pardon¥ 
The Court: You will have to state who they were, if you 
recollect. 
The 'Vituess: Your Ifouor, I prefer not to bring them into 
the case. 
The Court: I don't care; you will have to state them. . 
The Witness: I will state the boy's name. 
The Court: Did you hear n1y ruling? Are you going to 
state them or not¥ 
The Witness: I don't recall the girls' namefi;. 
page 592 ~ I recall the boy's name. 
The Court: State just who you do recall. 
The Witness: Howard Munt. 
By 1\tir. Evans : 
Q. lV[untf 
A. Yes, sir. 
Q. What is his first name? 
A. Howard. 
Q. Where does he live? 
A. His h01ne is at Surry, Virginia. 
Q. \Vas he a V. P. I. student, too¥ 
A. No, sir. 
Q. Or ex-student 7 
A. No, sir. 
Q. Now the young' ladies you say you don't remember their 
na1ues? 
A. No, sir. I don't. 
Q. Had you ever seen them before~ 
A. I hadn't seen the onP. I was with, no, sir. 
Q. Had you seen the other one, before? 
A. I had seen the, other one once before with the other 
boy. As a n1atter of fact. I had a blind date. 
Q. vVho g·ot your elate for you? 
A. J\ir. J\iunt. 
Q. Did you ever see the young ladies after that night? 
A. I haven't seen either one of them since that 
page 593 } night. 
Q. And you don't even remember the name and 
the address of the lady that you met bef?re that night? 
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A. I have never been in her home in my life. 
Q. And you don't even remember her name and address Y 
A. I do not. She 'vas with Mr. Munt when I saw her. 
RE-DIRECT EXA1MINATION. 
By Mr. Bremner: 
Q. J\.Ir. Cox, at the trial of the ·Cottle case you didn't ap-
pear in that case, did you f 
A. I beg your pardon? 
· Mr. Evans: I object. 
The Court: That hasn't any materiality. 
Mr. Bremner: I think it has this materiality. I think it 
is most material that not until the second trial, the trial of 
Miss ~Iasoii 's case, when 1\ir. Yorke was being cross examined 
could we ever get out of our own client who was present-
The Court: He can state when was the first. time he was 
here, but I am not going· into details whether he appeared in 
some other case or not or any details as to when your client 
advised you of 1\ir. Cox being· pr-esent. I will let· · 
page 594 ~ you ask when he first appeared here, what time it 
was, if he recollects, but that is as far as I am go-
ing into those details. 
By l\1r. Bremner: 
Q. Wbat was the nan1e of the plaintiff in the first trial that 
you appearPd here as a witness¥ 
A. As well as I recall. it was ~Iason. 
Q. Didn't you on that occasion get a summons from this 
court while the trial was going· on to come here forthwith Y 
:Nir. Evans: I object. That has absolutely no relevancy. 
The Court: Objection sustained. 
Mr. Bremner: I want to state my reasons in the record. 
I think the jury ought to go out. I don't think it fair for me 
to state the reasons in their presence. 
The Court: I will adjourn the jury over until 2 :15. 
Note : The jury retired from the courtroom. 
· Mr. Bremner: Here is the reason I think the question is 
·proper. There have been three of these cases tried before 
Your Honor and each one with a jury. The first one tried 
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was ~Iiss Mason, who is ·now Mrs. Apperson, a 
page 595 ~ witness in this case against 1\Ir. Yorke. The 
next one ·was 1\Hss Maynard's case in which a ver-
dict was rendered in fayor of the defendant, but which later 
.was Ret aside by ·Your Honor. Now Mr. Evans asked him to 
designate who the parties were. As a trial lawyer of some 
experience, I didn't think it proper for me to object. The 
Court ruled, ·which was contrary to the ruling in the last case, 
that he must divulge the naniP.S. The witness then answered 
that the g·entleman was named Munt and the girls' names he 
didn't know. The only effect, if any, it 1nig-ht have on the 
jury would be rather prejudicial to the witness that he wasn't 
telling all the facts. We think that it is proper to show that 
the defendant, or defendant's counsel, at least, have not been 
parties to covering up anything. As a matter of fact, Yorke 
has always denied to counsel that he kne'v who the party or 
parties were or any of them, including Cox. In the first trial 
he stated under oath that he didn't know who it was, but late 
in the second trial, which was 1J1iss MasotJJ v. Yorke, while the 
defendant Yorke was on the stand and while un-
page 596 ~ der cross examination by ~Ir. Evans, one of coun-
sel for the plaintiff-and, of course, Your Honor 
kno,vs that the san1e counsel have been in all the cases-
·while 1\fr. Yorke appeared .to be nettled somewhat, for the 
first time said that the name Cox-gave the name of 1\IIr. Cox, 
the present witness. Without interviewing Cox, without talk-
ing to Cox, ,~{e immediately in the presence of the Court and 
jury asked that a su1n1nons be issued forthwith for him. In 
view of that and due to the fact Yorke, the defendant, has· at 
no tin1e cooperated in the defense of this case and due to the 
fact that the Court has knowldege of the way Cox happened 
to be summonP.d and due to the fact that the Cottle v. Yorke 
record will show that he totally denied that he knew who the 
p~rty was, we think the jury ought to know that the defense 
in this case ought not to be prejudiced by the conduct of either 
Y orkP., the defendant, or Cox, and the jury should know he 
was sum1noned forthwith and then when :rvfr. Yorke, the de-. 
fendant, does go on the stand we should be permitted to ask 
him if he did not denv-to counsel at all times the 
pag·e 597 ~ fact that l~e had any I{nowledge of who was in the 
. Wigwam; that he denied under oath in the first 
trial, namely; thP. Cottle trial, that he had any knowledge 
who was thPre and it was only broug·ht out in the second trial 
under cross examination. As everybody knows, we can't 
show it to the jury, but the real defendant in this case is an 
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insurance company and it is true that 've might be trying to 
step a littlo ahead, that if a judgment should be sustained in 
thP- case, of course it 'viii be proper on a suit on the policy-
it will necessarily follow that he didn't cooverate, but we 
think that the fact that 've never knew about Cox, not even 
from our own client, that in justice to the real defendant in 
this case, although the jury doesn't know it, we think they 
ought to know that counsel for the defense had nothing to do 
'vith this secret proposition, this hiding and this refusing to 
give names, that we are not parties to it. 
Note: The objection was argued at length. 
~Ir. Bre~nner: vVe expect to follow up ·with this question-
we rriight as well discuss the whole thing, if agree-
page 598 ~ able to Your Honor-'' Had you ever seen any 
men1ber of counsel for John L. Yorke prior to 
the timo you walked in the courtroom to go on the witness 
stand?'' to which we expP.ct his ans,ver· to be that he had not 
seen any member of counsel. Then we 'vant to follo'v up with 
this question: _ '' I-Iaven 't you repeatedly refused since you 
testified in the 1\fason case to give me the names of the parties 
with you and that the name l\funt was never given or heard 
by me. although requestP-d several times for it, and the names 
of the ladies until Judge 1\Iiller commanded you to answer the 
question~'' Those are the questions we think are proper. 
That is what has occuiTP.d and I don't think it can hurt any-
body. I just think it will put the record right. 
The Court: Do you object to the last bvo questions? 
Mr. Evans: Yes, sir; we object to it all on the ground it 
is absolutely irrelevant; for the further reason that whether 
or not the witness Cox made any disclosures or failed to 
make any to counsel for the defendant is in no 
page 599 ~ ways the material issue in this action between 
1\Iiss 1\Ia:rnarcl and Yorke since Cox is not a party 
to the suit or to the insurance policy that M:r. Yorke clahns 
. under. 
Mr. Bren1ner: In reply to that, we wish to say this: that 
the jury has a right to infer from ~.fr. Cox' hesitation in an-
swering the question that it may be part of the scheme of the 
defense. It certainly could not do any good to the defense 
in the present shape. Now ·we feel we ought not to be in-
jured by something that the 'vitness completely took us by 
suprise in because he had told us that he didn't know the 
name of the party with hiln and we ought not to be condemned 
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and put in a false light by something that we are not a party 
to. We are just caught between two millstones. 
Mr. Evans: If counsel for the defendant have been taken 
by surprise on a material issue in the case by a witness whom 
they vouched for by putting him on the stand, then under well 
recog-nized rules they have a right to ask the Court for the 
privilege of cross exanlination, but not on an im-
page 600 ~ material issue unrelated to any of the questions 
which ·this jury has got to decide. 
]\ifr. Bremner: If we do not wish to take advantage of 
cross examination, I don't think we oug·ht to be condemned 
for it. We have a right to ask pertinent questions regarding 
the fact that 've didn't know until the witness was ordered to 
tell it bv the Court. 
The Court: I will al1ow counsel to ask this witness whether 
he had declined to. give the na1ne of his gentleman companion 
Mr. :1\tiunt. I will not allow this witness to be asked nor will 
I allow J\tir: Yorke to be asked why he didn't tell counsel who 
'vere present as ·counsel has stated that he did not tell them 
that. If the defendant desires to take advantage of the failure 
to make :6ull disclosure to counsel 'vho are here by virtue of· 
the insurance company, though really representing 1\{r. Yorke, 
that is a matter between 1\tfr. Yorke and his counsel and may 
be material in a later suit if such a suit should be 
page 601 ~ brought. 
1\fr. Bren1ner: We except for the reasons 
stated. 
The Court: Counsel has stated to the Court that the rea-
son this witness Cox was not summoned before was because 
his own client 1\:fr. Yorke had declined to give him the name o{ 
anybody else present out there and that was a matter between 
Mr. Yorke and his counsel. Now I will let this witness be 
asked whether he told :Mr. Bre1nner, his counsel, lHr. Munt'g 
name before. 
By 1\fr. Bren1ner: 
Q. Didn't you on that occasion get a sun1mons from this 
court while the trial was going on .to cmne here forthwith? 
A. Yes, sir; I was in my office. 
Q. Had you ever seen any member of counsel for John L. 
Yorke prior to the tin1e you walked in the courtroom to g-o 
on the witness stand 1 
A. No, sir ; never even spoke to them; came direct from my 
office to this courtroom. That is the first trial I think I testi-
fied in. 
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1\ir. Bremner: Are you going to pern1it one of us to ask 
1\fr. Yorke whether or not-
The Court: ~lr. ·Yorke has not gone on the witness stand. 
I mn not going· to rule on what I will let you ask 
page 602 ~ :N.[r. Yorke before he g·ets on the witness stand. 
The Court: .The Court 'vill permit counsel to 
ask the witness the question as to whether he sa'v the defend-
ant 'valk or dance and within reason questions pertaining to 
his conduct and will allow that question to be re-asked if 
counsel so desires. 
J\tir. Evans: To which action of the Court the plaintiff ex-
cepts for the reason that even if there· was any error in the 
original ruling of the Court in preventing the witness from 
stating whether or not the defendant could walk properly 
that error was cured by the subsequent testhnony of the wit-
ness and any further questions on the part of counsel for the 
defendant will simply result in repetition of something that 
the witness has already testified to. 
The Court: The Court says here that the Court's sustain-
ing of 1\Ir. Evans' objection was too all-inclusive in telling 
counsel he would not allow any questions as to specific acts 
concerning the 111an 's condition and that is why I am going to 
pern1it them within reason at the present stage of the case. 
2:15 o'clock P. 1\{. 
pag·e 603 ~ N. C. COX, 
resn1niug· the witness stand, testified as follows: 
RE-DIRECT EXA1\1INATION. 
Bv l\1:r. Bremner: 
··Q. nir. Cox, did 1\Ess 1\Iason or any of the ladies in the 
Yorke party visit your table and there take a drink of any-
thing 1 
A. l\1:r. Yorke's elate did and I think that is her name. 
Q. You mean yon think her name was 1\IIiss 1\IIason? 
A. I think that is her name, but she 'vas introduced to me 
as ~1:r. Yorke's date. Both of them came over to our table. 
Q. Now do you recall what, if anything-, she did drink~ \Vas 
it wine, beer or whisky? 
A. She had a Scotch and White R.ock. 
Q. Now as to ~Ir. Yorke's condition prior to the time or 
immediately before you left there and prior to the time you 
left there you stated that you believed him to be intoxicated. 
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I again ask you was there anything about his walk, his talk, 
his general conduct or demeanor that you can specify that 
led you to that conclusion and, if so, state it 1 
A. I didn't think he \Vas exactly normal; his 
page 604 ~ speech wasn't norn1al in my opinion. 
Q. Anything else that showed he was subnor-
mal or abnor1nal' 
A. None other than I have stated heretofore. 
Q. Did you leave anybody in the night club other than 
Yorke's party when you and your party left as far as you can 
recall~ 
1\.. I \Vouldn 't like to answer that. I am not certain whether 
anybody else 'vas there or not; may have been. I would 
rather not answer that. 
Q. Did anybody else other than the Yorke party and your 
own party partake of Seagrams or Old Benefactor or the 
wl1isky that was in the Seagrams bottle¥ 
A. Not that I know of; could have as far as I know, but not 
as far as I know of. 
Q. Did you see any bottles with liquor in them when you 
left on the table or tables' 
A. I wouldn't like to ans,ver that. I carried my bottle with 
, 1(.~ me, but as to the other I don't know. 
Q. 'Vas your bottle en1pty when you left? 
A. No, sir. 
Q. Did you leave it there or take it \vith you 7 
A. I took it with 1ne. 
Q. Did any of your party drink any out of the Seagrams 
bottle, whether it was Seagrams whisky or not? 
A. Not in n1.y presence; not to my knowledge. 
page 605 }· Q. I beli-eve you have already stated the ladies 
of your party were drinking wine 7 
.A. That is true: that is, the dates with us. 
Q. In answer to one question, whether by me or 1\fr. Evans 
I l1ave forgotten, you stated that yon 'verenot certain whether 
you drank a bottle of beer or not f 
.A.. I an1 not. 
Q. Did anybody else in either of the partios drink beer? 
.A. I conldn 't ans,ver that, either, to be definite. 
Q. Did any of the parties in l\fr. Yorke's party drink wine 
out of the pint that you had for the ~vo ladies whose names 
you dieT not g·ivP. today~ 
A. Not to my knowledge. 
Witness stood aside. 
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page 606 ~ JOHN L. YORI{E, 
the defendant, introduced in his own behalf, be-
ing fir~t duly sworn, testified as follows: 
DIRECT EXAl\IINATION. 
By ~Ir. Bremner: 
Q. J\IIr. Yorke, you are the defendant in this case, are you Y 
A. Yes, sir. 
Q. How old are you 1 
A.· Twenty-severi. 
Q. Were you in this accident which has been the subject 
of discussion here for the past two days T 
A. Yes, sir. . 
Q. You admit that you were operating the car at the time 
the accident took place? 
A. Yes, sir, I was driving the car. 
Q. 1\Ir. Yorke, you ·were not present in the courtroom on 
yesterday inorning, 'vere you Y 
A. No, sir. 
Q. What 'vas the reason, tell the gentlemen, you weren't 
bereT 
A. I had to work. I had a new job and I didn't have no-
tice until the last minute I couldn't get off, impossible~ to 
get off. I tried to n1ake it half day, but I broke 
page 607 ~ down about sixty-five miles from here; got in 
about five o'clock just before you adjourned. 
Q. You did arrive here yesterday afternoon before court 
adjournedY 
A. Yes, sir; I was here about quarter to five. 
Q. What time did you leave Richmond that night to go to 
the Wigwam 7 
A. I left Richmond about ten-thirty, I in1agine; ten-thirty 
or quarter to eleven; got to the Wigwam about eleven o'clock. 
Mr. Bremner: If agreeable, 've will admit the date and 
how they got together was as stated by the 'vi tnesses hereto-
fore. 
·Mr. Evans: That is agreeable. 
By 1\ir. Bremner: 
Q. \Vhere did you first g·o to on Broad Street and who was 
with you in the car? 
A. I went to the A. B. C. store on West Broad Street to 
get a quart of whisky, a quart of Seagrams. 
Q. Who was with you at that ti~eT 
l 
.r 
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A. :Niiss :Niason was in the car with me. 
Q. Did anybody else go with you there' 
A .. Mr. Lutz and ~!iss ICilby followed in another car, Mr. 
I.Jutz' car. 
Q. Did lVIr. Lutz get any whisky~ 
page 608 ~ A. lVIr. Lutz bought a pint of Seagrams. 
Q. Did you and Mr. Lutz know the quantity of 
liquor that each bought at the time before you left-after you 
came from the A. B. C. store on West Broad Street before 
you started out to the "\Vigwam a? 
A. Before we started we each agreed to go by and get some, 
didn't say how much and I didn't see him in the store; I think 
I beat him getting out before he got in, but I found out after-
wards he bought a pint. 
Q. vVhere was the agreen1ent made between you and 1fr. 
Lutz that you should each buy whisky to go out to the night 
club? 
..A. That was at :M:iss ~Iason's house. I only met him there 
and we decided what 've were going to do at her house before 
've left. 
Q. VVhen you g·ot to the \Vigwam was the liquor taken into 
the Wigwam¥ 
.A. Yes, sir. 
Q. Did you see your quart in there f 
A. Yes, I put n1y quart on the table. 
Q. Did you see the pint in there 1 
A. Yes, sir; Mr. Lutz had his pint beside him on the bench. 
Q. Were the quart and the pint of liquor consumed before 
you left the vVigwam that night~ 
A. ·Yes, sir ; all of it. 
page 609 ~ Q. Now will you look at those gentlemen of the 
jury and tell thern who partook in the consump-
tion of that quart of Seagrarns and pint of Seagrams? 
A. 'Vell, all drank it; everyone had some. 
Q. W11en did you eat supper or dinncr-I1don't know which, 
you call it; I an1 a countryn1an-when did you eat supper that 
night? 
A. I think about six o'clock, to the best of my knowledge. 
Q. Did you eat anything from supper at six o'clock up to 
the tilne of t1w accident? 
A. No, sir. 
Q. Any food at all? 
A. No, sir. 
Q. Any milk1 
A. No, sir. 
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Q. Did any of the parties with you, either ~Iiss l\{aynard, 
l\irs. Apperson now, then l\iiss Mason, Mr. Cottle, 1\!Ir. Lutz 
of lVIiss IGlby, partake of any food from the time you met 
them until the time of the accident 1 
A. No, sir, not while I was with them. 
Q. V\7ell, were they ever away fron1 you~ 
A. No, sir; not from nine a! clock on. 
Q. Vvell, will you tell the jury whether or not they did par-
take of any food 7 
A. They didn't. 
page 610 ~ Q. Did you eat a heavy supper at six o'clock~ 
A. Just the usual supper. 
Q. Did you take any drinks before you got there to the 
Wigwam1 
A. No, sir, we didn't open the bottles until we got there. 
Q. And what tin1e did you say you got there? 
A. Around eleven; might have been five minutes before or 
five minutes past. 
Q. What time did you leave there? 
A. About twelve-thirty. 
Q. So that in the course of an hour and a half the quart 
and the pint of SeagTams were consumed; is that right' 
A. Yes, sir. 
Q~ N o'v did you drink any liquor out of any other bottle 
that was in the booth of somebody outside of your own party¥ 
A. I went over to l\'[r. Cox' table, Miss l\{aynard and I, and 
we had a drink over there. 
Q. Miss 1\!Iaynard or :Miss l\iason ~ 
A. l\fiss 1\fason. 
Q. I didn't think you meant :M:iss 1\Iaynard. When you 
went to ·Cox' table look at those gentlemen and tell them 
whether the Seagrams, the pint and quart, had been con-
sun1ed at that tin1e or whether it was cleared up later? 
A. I don't think all of it had been di:unk; still 
page 611 ~ some of it left. 
Q. Who left first Y 
A. You mean Cox or I? 
Q. Yes. 
A. Cox left first. 
Q. Did you then after Cox and his party had left go back 
and clean up what was left of the Seagrams' 
A. Yes, sir, 've drank it all before we left. 
Q. Did you leave because the liquor was drunk or did you 
leave for some other reason 7 
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A. Well, I think the place was closing up ; blinking lights 
on us. . 
Q. Tell the jury what you mean by them blinking the lights 
oh you. 
A. I think they close up around midnight and it was about 
twelve-thirty then and they wanted us to g·o and they were 
blinking· the lights. We were the only people left in the 
place. 
Q. Do YOll know who the manager of the Wigwam was at 
that timeT 
A. No, sir ; I didn't know anyone there. 
Q. Did you drink any beer or wine out there 7 
A. I think :rvrr. Cox,, J\IIiss Mason and I had a bottle of beer, 
or one of Cox' friends. 
Q. Did you have a bottle each or do you mean 
page 612 ~ you spli~ a bottle behveen the three of you 7 ' 
A. We had a bottle apiece. . 
Q. N o'v after you had drunk some of the Seagrams and af-
ter you WP.nt over and drank out of the Old ·Benefactor bottle 
and after you had drunk a bottle of beer ho'v much was in 
the Seagrams bottle when you went back to your own table? 
A. Well, it seems to me, the best of my knowledge, that the 
quart had all bePn drunk when I left and they 'vere on the 
pint when I came back. ThP.y were drinking some on the 
pint when I canw back to the table. I know the quart was 
empty. 
Q. Did•l\fr. Lutz see the pint bottle that he purchased on 
the table at the night club when you were partaking of itY 
A. Did he see it? 
Q. Yes. 
1\tfr. EvanR: If Your Honor T;>lease, he can only state 
whethor it was there in the presence of 1\{r. Lutz. 
The Court: Yes. HP. can't draw conclusions. 
Bv :rvr r. Bre1nner: 
··Q. vVas 1\:Ir. Lutz present in the Wigwam or at the table 
'vhile the contents of the pint that he purchased was being 
consumed by you? 
A. Yes, sir . 
. page 613 ~ 1\fr. Evans: Now, if Your Honor please, that 
question is improperly phrased. He said: ''While 
the contents of the pint was being consumed by you." I don't 
undP.rstand-maybe the witness said it, I don't know about 
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that, that he consumed a pint of Seagrams, but I didn't under-
stand that he had and the question states he did. 
Mr. Bren1ner: I will change it this way-
The Court : The question and answer are stricken out 
and reframed. 
By Mr. Bremner : 
Q. How many drinks did you take out of the pint bottle 
which ·was purchased by ~Ir. Lutz at the A. B. C. store on West 
Broad Street 1 
A. "\Veil, I don't know exactly. I know I had one out of it. 
It had alr{mdy been opened when I had n1y one. When I camt~ 
back to the table from -Cox' table the pint had been opened 
and I had one drink out of it. I don't know 'vhether I had 
more or not. 
Q. "\Vas Nir. Lutz present 'vhen you took the drink which 
you remember out of that pint bottle? 
A. Yes, sir. 11r. Lutz-we all drank one. 
Q. Was he in condition to see you take it if he chose to 
look7 
page 614 ~ A. He seemed to me to be in condition. 
Q. _ Did hP. take a drink at that time that you 
took one out of the pint bottle? 
]\'[r. Evan·s: He has already testified they all had one. That 
is repetition. 
:Mr. Bremner: I didn't hear that. 
Tho Court: Yes, out of the pint. 
~{r. Bremner : I didn't so u'i1clerstand. 
Q. Did anybody outside of your party take a single drink 
out of the quart of SeagTams and the pint of Seagran1s f 
A. Not while I was at the table. 
Q. Well, did anybody at any time, according to your knowl-
edge, take a sing·le drink out of either the quart or the pint out-
side of your party~ 
- A. Not according to my knowledge. 
Q. Now, ~fr. YorkP., did all six of you sit at one table when 
you were drinking· or not? 
A. It seems to n1e four of us were at the tablo and the othm~ 
two at a table drawn up in the floor rig·ht by the table. 
Q. 'Vha t position in the Wigwan1 did you occupy; the end 
up where the bar is and tho beer and wine or did you occupy 
the other end, the south end nearest Richmond 1 
A. I don't know where-\ve didn't keep any one -place; I 
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was sitting in the booth and-that is, to start out with, and 
come back from dancing and somebody would be 
page 615 ~ sitting th~re in the booth and I would sit at tlie 
table. 
Q. In other words, you 1nean the end of the table was up 
against the table in the booth? 
.A. Yes, sir. 
Q. Did you ag-ree or not agree to go to Mechanicsville prior 
to the time ·you left the Wigwam? 
A. Yes, sir, we decided to go over to a place over at Me-
chanicsville and get something to eat which kept open pretty . 
late and I am sure I brought the plan up and everybody agreed 
to it. So we started out for ~Iechanicsville. 
Q. 1\ir. Yorke, which way did you go? Look at those gentle-
men and talk loud enough so they can hear. When you left 
the Wigwam tell them how you proceeded and the 'vay you 
proceeded to the point of the accident. 
A. Well, I left the Wig·wam with M:r. Lutz following me and 
went do·wn the Washington hig·hway to Royall's filling sta-
tion, r::;lowed up there to make· sure be was follo,ving me and 
turned left, went up Norwood Avenue, slowed down for Cham-
berlayne, stopped there, and he was still behind 1ne and I 
kept on across- up Norwood .A vonue to Second Street Road, 
made a left turn into Second Street Road, went by the Scott 
place, the curve about a couple of hundred yards past that, 
made a right turn this 'vay and I ha~l the accident. 
pag·e 616 ~ Q. Did you or did you not on your 'vay. from 
the Wig·wam pass down Chamberlayne Avenue to 
Claremont Stroot and go by the fire engine house into Cannon 
Road and then out Laburnum A.venue to Second Street Road 
and then turn to the left and go from lVIeadowbriclge Road 
and Second Street Road out to the point of the accident~ 
A. No, sir, I never have been out there. That would have 
been n1uch longPr from wherP I was, a n1uch longer route to 
where I wanted to g·o. 
Q. At what point did you run over the road, if at all, and 
you had to back up? Did you do that? 
.A. ·No, sir, I don't remember it. 
Q. Well, is there any reason you 'vouldn 't remember. it if 
you did? 
Mr. Evans: If Your Honor please, he said he didn't re-
member. 
Mr. Bremner : I asked if there was any reason. 
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Q. Look at those gentlemen and tell them if there was any 
reason you wouldn't ren1P.n1ber it if you did~ 
·A. No reason. I didn't back up any. 
Q. What kind of auto1nobile were you driving~ 
A. I was driving an Oldsmobile Six, convertible coupe, 1936 
model. 
Q. Of what material is that top made~ 
A. Canvas or son1ething sin1ilar to it. 
page 617 ~ Q. vVhat are the uprights made of; I mean that 
· part that goes up from the body, or ribs, I sup-
pose. that hold it~ 
A. Son1e kind of wood. I imagine hickory or some tough 
wood .. 
Q. Describe the back curtain, I suppose you would call it. 
A. Well, the back curtain raises up. You lift it up and 
fasten it with little catches on the top and run zippers up 
the side, and to talk to anybody in the back you just pull the 
zipper down from the side and let the curtain and glass drop 
do,vn below. 
Q. Now what space, if any, is behind the back of the seat 
where your shoulders rest back on the seat and the part that 
would be outside and would be the front of the rumble seat Y 
What distanoo would that be 1 I don't n1ean the front of the 
seat where you sit down, but the front of the back compai·t-
ment of the car 1 
A. Yon mean frmn the back of the front seat? 
Q. In other words, what is the width of the top of the front 
seat and that part that the curtain is fastened to? 
A. I in1aginc 24 inches. 
Q. Is that the place wl10re you put your quart of whisky 
'vhen vou can1e out of the A. B. C. store? 
A. i think it was. You can put any kind of luggage back 
there ; it is a large space. 
Q. Is it a place for luggage behind the seat? 
A. Yes, sir. 
pag·e 61H ~ Q. vVhat is thA size of that place for luggage 
behind the seat1 That is what I am talking about. 
A. That is the space I am talkin~ about, for small luggage 
behh1cl the seat and spare tire and tool box. 
Q. vVas your top crushed in that night after the accident~ 
A. I tl1ink thP rib on the other side fron1 mP. 'vas broken 
and tlw top n1ashed in on that side. 
Q. vVas tbe top on your side crushed in~ 
A. It was cut up, but wasn't mashed, I don't think. I don't 
tbink the rib was broken on that side. 
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Q. Now what speed were you driving after you turned in 
from Norwood A venue; well, say 'vhen you turned left, after 
you had straig·htened out on the Second Street Road going 
in the direction of Ellerson. vVhat was the rate of your speed, 
would you say f 
.A .. I didn't look at the speedometer, but I imagine going be-
tween 35 and 45. . 
. Q. Did you have any n1usical instrument in your car and, 
if so, what was it? 
A. A radio ; dashboard radio. 
Q. vVas it in operation at the time 1 
· A. Yes, sir; had some music on. 
Q. \tV as the night dark or not¥ 
A. It was a dark nig·ht. It was dry, but dark. 
Q. Did you have any lip;ht on inside of your 
page 619 ~ car f 
A. I had the dashlig·ht on, I think. 
Q. Did that light up the entire inside or front part of your 
car ·WhP.re you and J\Hss n1ason were sitting? 
A. \Vell, it illu1ninated-not very bright, but illuminated 
it pretty good. 
(~. \Vas the wind blowing' 
A .. I don't remember exactly. 
Q. \Vas the window down on your left~ 
A. All the windows were do"\\rn. It was a hot night. 
Q. \Vas the curtain in the back up f 
A. The curtain was down. 
Q. Well, was it open; the space was open f 
A. Yes, sir. 1V P. were ta.lking back and forth through the 
space and had the radio going; just chatting back and forth. 
Q. Now just look at those gentlemen and tell them what 
occurred from the time you turned from Norwood Avenue 
to the left to proceed towards Ellerson 1 
A. I turned left off Norwood into Second Street Road,, 
proceeded to the next curve, turned to the right right in front 
of Scott's place; I got into the curve, turned to go to the 
right and the car skidded.· I cut it sharp to the rig·ht to get 
to the inside-! was about the middle of the road and I cut 
sharp to the right to get to the inside of the curve; it was 
a bank there, like an ordinary person going 
page 620 ~ around a curve, and it skidded on me and started 
in for the big hedge on the right there, Judge Mon-
cure's plac~. and ran across the road and hit this pile of dirt 
that was piled up there about-looked like to me about this 
high; I hit that-and I cut it back in the road, trying to 
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straighten it up, lost control and went across the road and I 
cut back to the right the second time, skidding all the time, 
and it turned over. It tilted over on my side; I g-uess it turned 
over. I got a blow on the head and I don't remember much 
that happened after that. 
Q. How long did the blow on the head affect you? 
A. vVell, I was just out-I don't know how long, but more 
or less momentarily. I rememb~r seeing· them off going to 
the hospital. They left me there and I was trying to get tlH~ 
car away. Some help rolled up and I went to Mechanicsville 
and tried to get Garnett Brooke, the garage n1an over there, 
to pull me off the road before the police officers came around 
and I couldn't wake him up. 
Q. Did you say you 'vanted to get things off the road be-
fore the police officers can1e? 
A .. Well, I said everybody had gone to the hospital and 
there wasn't anything else I could do and I was trying to get 
the car off the road. 
page 621 ~ Q. Why did you ·want to get things away be-
fore tho police officers came? Look at those gen-
tlemen and tell them. 
A. Well, I thoug-ht I might have a little alcohol smell 
on my breath and I 'vanted to get things away before the 
police got there; thought I could straighten things up. 
I thought everybody was just scratched up a little bit and 
would be all right. I thought I would get my car off the road 
and fixed up and nothing would come of it. 
Q. Did you or did you not say to 1\ir. Lutz after the acci-
dent that you were going· to get your car-that you wanted 
to get away from there or wanted to get the car away from 
therA as quick as you could and after saying that you did go 
to your car and try to get it away? 
A. I think I did say that to Mr. Lutz, but I didn't try to 
g·et the car away until I had everybody gotten off safely to 
the hospital. 
Q. Well, did you try to get the car away after you got the 
people away to the hospital 1 
A. Yes, I did, but I couldn't. 
Q. Well. now, ·was there any dirt on the road at the time or 
at the point where your car first skidded? 
A. It waR dirt all up and down the road. I think the road 
machine had cleaned the ditches out and piled it up on the 
road and the scraper came along and spread it out. 
Q. Had you traveled over that road that morning·? 
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A. ·Yes, sir. 
page 622 ~ Q. Vlas the dirt on the road at that point when 
you traveled over it that n1orning1 ·· 
A. I don't remember seeing it there if it was. I come into 
Richmond that way; didn't come back on that side. 
Q.- When your car first skidded tell the gentlemen of the 
jury 'vhat you did or tried to do1 
.A.. Well, when my car started skidding I naturally tried 
to put on brakes, tried to slow it up. · Q. What happ.ened then~ -
A. I skidded more. I tried to straighten it out with the 
steering wheel and to put on brakes, too. · 
Q. Did your foot reach the brake Y 
A. ~ly foot slipped off the brake, hit the g·as close by it, 
causing it to jump_; that is the first tin1e I started into the 
hedge and it slipped off the brake and hit the gas, caused it 
to jump in the hedge, and I cut it back into the road. All the 
time I was trying to find the brake to check it I was skidding, 
trying· to put on the brake and operating the steering wheel 
to straighten it up and that is when it turned over. I lost con-
trol of it. 
Q. When the car n1ade its first skid wl1at rate of speed 
'vould you say your car was driving? 
A. I in1agine I was going along about 35. 
· Q. Did you help put the injured parties in the 
page 623 ~ carY 
A. Yes, I helped put :rvrr. Cottle in. I think 
somebody else helped put the rest of them in. 
Q. Is 1\fr. ~Cottle the gentleman who was with 1\tliss 1\fay-
nard tl1at nig·ht~ 
A. Yes, sir. 
(~. Was he also a V. P. I. boy¥ 
A. Yes, sir; n1y class1nate. 
Q. He was in the same class with you~ 
A. Yes, sir. 
Q. You say you helped him in1 
A. lVIr. Cottle was pretty heavy and Mr. Lutz and 1\fr. Sledd 
and I-all three of us put hhn in there. 
Q. You say ~Ir. Sledd was there~ 
A. 1\:Ir. Sledd came bv and took n1e over to l\1echanicsville 
and got 1\Ir. Brooke up ~and caine back-rather: they took me 
home and then came back 
Q. Did you g·o to ~Iechanicsville once that night or twice 
that nig·ht 1 
A. I 'vent there twice. Somebody came along, some young 
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boy-I don't know what his name was-came by and picked 
me up in an old car, I think an old Ford, and I tried to get 
Garnett up, but I couldn't get him to wake up. I came back 
right away and then Sledd came up and picked me up. He 
knew how to get Garnett up and went around the back away 
and woke him up. 
page 624 ~ Q. Can you tell the jury who took you from the 
scAne of the accident to Mechanicsville the first 
time~ 
A. I don't know who he was. I know he was a young boy. 
I never s·aw him before and have never seen him since. 
Q. Do you lmow wherA he lived¥ 
A. No, sir, I don't know where he lived. 
Q. Do you recall which way that gentleman and you went 
in order to get to :Mechanicsville i 
A. We went rig·ht straight on down the Second Street 
Road until we got to Carneal's store and cut over to the r:ight 
and went over to ~{echanicsville that way. 
Q. Did you report that accident that night to any officer, 
either county, city or state~ 
A. I reported it to the county that afternoon when I came 
off from work. 
Q. What time did you report it¥ 
A. Around four, I in1agine. 
Q. Had you been taken home and changed your clothes and 
taken back to the dairy before that? 
A. Yes, sir, Mr. Brooke and J\IIr. Sledd took me by home 
before he went back to the accident and took me to the dah·y 
after I chan~·ed my clothes and I went to work. 
Q. At the time you com1nunicated with the county officers-
you say that was about four o'clock in the morning¥ 
A. Afternoon. 
page 625 ~ Q. Four o'clock in the afternoon? 
A. Yes, sir, after I ~;ot off from work. 
Q. What time did this accident happen, do you think? 
A. In the neighborhood of one o'clock. 
Q. One o'clock A. M.Y 
A., Yes, sir. 
Q. In the morning; and you made two trips to 1\Iechanics-
ville, you said 1 
A. Yes, sir. 
Q. And made a trip to your home on Church Hill? 
J\tir. Evans: That is leading. 
The Court: Objection sustained. 
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By Mr. Bremner: 
Q. State if you had any reason why you didn't report the 
accident-- · 
Mr. Evans: I don't see that is material. 
~Ir. Bremner : Let me finish the question. 
Q. ~fy question is this : state if you had any reason for not 
reporting the accident when you returned to work at four 
o'clock in the morning rather than when you came back from 
work at four o'clock irt the afternoon. 
1\fr. Evans: I won't object. 
A. I had hoped Garnett had gotten the car off the road 
and I wouldn't hear anything else from it. I didn't want to 
report it to 'the police officers before then. 
page 626 ~ Q. Why didn't you want to report it to the 
police? 
A. Because I had bnen drinking and I didn't want them to 
know anything· about it. · 
Q. When you went to wol'l{ in the morning did you know 
the car had been n1oved from off Second Street Road 7 
A. I came by at ten o'clock and I knew it was moved be-
cause it was gone. 
Q. My question is when you went -to the Richmond Dairy 
at four o'clock in the morning· did you or did you not know 
that vour car had been moved off of Second Htreet Road 
where it was left after the accident? 
A. No, sir. 
Q. Had you seen a police officer at the scene of the acci-
dent or anywhere after the accident before yon went to work? 
A. No. sir, I didn't see a police officer until I reported it 
that afternoon. 
Q. You said after the accident your head felt funny. Now 
tell the jury just how long your head did feel funny after the 
accident? 
A. "\Veil, it felt funny for tl~e next day or so. I had a big 
knot on my head, a g·ood size· knot up there, and I imagine 
I hit the top when it turned over or hit something. I just 
felt sort of dazed and had a splitting headache all the next 
day. 
· Q. You are friendly with Miss Maynard, aren't 
page 627 ~ you f 
A. ·Yes, sir. 
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Q. You visited the office of counsel for the plaintiff with 
her brother since this accident happened, haven't you¥ 
A. Yes, sir. 
Q. And you are still friendly, aren't you f 
A.· Yes, sir. 
Q. Did you visit any of them at the hospital after this ac-
cidento/ 
.A. I visited all of them several tunes. 
-1\![r. Bren1ner: I am going to ask this question because 
. I am not sure whether it is against the ruling· of the Court or 
not; I hope you 'vill forgive me if it is. 
Q. Have you seen ~Ir. Cottle, your ·v. P. I. classmate, since 
the first trial here? 
~Ir. Evans: We don't object to that. 
The Court : Go ahead. 
A. I haven't seen 1\Ir. Cottle since the accident but once 
and tltat was in court at his trial, the trial in which he 'vas 
a plaintiff. That is the last I have seen of him. 
Q. Ifow many times did you visit l\tfiss ~Iaynard in the hos-
pital~ · 
Mr. Evans: If Your Honor please, I don't see the relevancy 
of that. It is all i1nma terial. 
~{r. Bremner: \Ve think it is relevant as showing the rela-
tionship of the parties. 
page 628 ~ The Court: All right. 
A. I visited her several times at the days I could get up 
there. I 'vorked long hours, but I don't think over one or 
two days passed I didn't visit all of the1n; at least, two of 
them every time I went up. · · 
Q .. Now describe just what the size of that booth is out there 
at thP. night club . 
.A .. Well, the booth is just a table down the n1idclle-it is a 
bench on both sides with high backs; three people can squeeze 
in each side; it seats two more comfortably.· 
Q. When you are seated in the booth there is the table and 
seats so that each one on either side can see what the others 
are doing on either one side or the OJ)posite side of the table? 
A. Yes, sir, you can see anything anybody is doing in the 
booth; it is a low table. . 
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Q. Did you take any drinks secretly that night or did you 
take them in full view of everybody if they wanted to see 
them? 
A. I took them in full vie·w of everybody. 
Q. Were you away from your own party for any long pe-
riod of time or were you away just for short intervals or were 
you away at all? 
A. I was only away once and that was when I went over to 
Cox' table and had a couple of drinks with him. 
page 629 r I was over there probably twenty minutes. 
Q. I believe Miss Mason went with you? 
A. Yes. 
CROSS EXAl\1INATION. 
By Mr. Evans: 
Q. How long did you say you were at 1\t[r. Cox' table? 
A. I imagine about twenty minutes. 
Q. J\fr. Yorke, you were a classmate at V. P. I. of J\tlr. Cox? 
.A. Yes, sir. He started there; I think only went one year. 
Q. How long· did you go to V. P. I.? 
A. Four years. 
Q. What years1 
A. 1930 through '34. 
Q. Mr. Yorke, how old are you? 
A. Twenty-eight-hventy-seven, I mea.n. 
Q. When is your birthday? 
A. August. 
Q. What is your birthday? 
A. August 11th. 
Q. And you were about twenty-six when this accident hap-
pened; twenty-six or twenty-seven years old 1 
A. Yes. 
Q. 1\fr. Yorke, were you drunk when you were driving this 
car that night? 
pag·e 630 r A·. I don't think I was drunk. I was feeling it, 
naturally, but I wasn't drunk. 
Q. You said you werP.n 't drunk or don't think so? 
A. I don't think I was drunk, no, sir. 
Q. Don't you know whether you were or not? 
A. I wasn't drunk. 
Q. When you g·ot to this turn, Mr. Yorke, how fast were 
yon g·oing· f · 
A.- Well, I estimate about 35 miles an hour. I didn't look 
at the speedometer. 
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Q. Don't you remember testifying in this case brought by 
~iiss ~iason, now l\I rs. Apperson, against you, which trial 
was in this court on l\{ay 28th, June 1st and 2nd, 1937, that 
in your direct tcstilnony you wer€ asked by your attorney, 
:Wir. Bretnner, as appears on page 194 of the record of the 
testimony in that case, this question: ''Before you go any 
further, what speed would you say you were going at the 
time you hit that dirt?" and your answer was: "Well, just 
going· at an ordinary rate of speed; about 40, I guess; 40 or 
45 ; not over 45. '' Did you testify that way or not? 
A. If it is in the book, I n1ust have testified it. 
Q. Now which is correct; 45 or 35? 
A. \Vell, about 35. 
Q. Sir'? 
page 631 ~ A. About 35 or 40. I don't know exactly; I 
didn't look at the speedometer. 
Q. Now when you can1e up Second Street Road and you got 
to the curve at the Scott property in what part of the Second 
Street Road were you driving·; right side, left side or center 
side going away frmn Richmond 1 
A. I was driving on the right side, maybe slightly over to 
the center. The left wheel n1ight have been over past the 
center line a little. 
Q. The left wheels of your car were o,;cr past the center 
line? 
A. I think they were. 
Q. And your car is about 6 feet wide, isn't it, between the 
wheels~ 
A. It is the width of the ordinary car. I never measured it. 
Q. How far over the center line to the left would you say 
your left "rheels were wl1en you got to the curve on the Rich-
mond side 0? · 
A. Well, I cut in before I got right in on the curve, cut 
back to the right. vVhen I was coming clown the straight-
away for the curve I imagine 12 inches over the line. 
Q. Now in your testin1ony in that case, as appears on pages 
193 and 194 of the record, you were asked by Mr. Bremner 
this question: "Now lP.t's come up to the point of the acci-
dent. Fron1 the time you came from Norwood 
pag·e 632 ~ Avenue into Second Street Road look at these 
gentlemen and tell them ·what occurred,'' and this 
is what you said, as appears from the record: "Well, turn-
ing in Second .Street Road from Norwood Avenue and pro-
ceeding tow·ards Ellerson on the way to ~Iechanicsville, it jg 
a short cut to go by Ellerson that way. I was driving along 
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about the center of the road or right center of the road and 
ca1ne up to the right-hand curve right in front of Scott's, 
started around the curve and the car slid to the left, back 
wheels slid around to the left.'' Is that correct 1 
.l1 .. That is correct. 
Q. Is that the way it happened? 
A. Yes, sir. 
Q. How far from this curve were you when you first saw it Y 
A. I don't know exactly in feet. I was pretty close to it. 
Q. Did you have your headlights on that night¥ 
.. lt. Yes, sir; always burn the bright lights in the country. 
Q. Your br.ight lights? 
A. Yes, sir. 
Q. Were your lights in good condition 7 
A. They had just been tested. 
Q. How far could you see down a straight length of road, 
such as the road is leading from Norwood Avenue up to the 
Scott curve ? 
A. That is another thing I don't know exactly 
page 633 ~ in feet; I never have measured it, but it has good 
headlights and I can see as far as with any of 
them. 
Q. How long had you had the car when this accident oc-
curr-ed? 
A. I think about tln-ee months. 
Q. Three n1onths? 
A. Yes. 
Q. Had you done n1uch night driving during that time~ 
A. Not very much. 
Q. vV ell, you had- done some? 
A. A little. 
Q. And you had your car tested very recently? 
A. Yes. 
Q. Can't you tell the gentlemen of the jury and the Court 
how far you could see down from Norwood Avenue with your 
bright lights as you had them that nigl1t? 
A. I don't kno\v how far you could se~, Mr. Evans. You 
could see as far as you could witb any b1~ig·ht lights. 
Q. Could you see as far as a city block; 300 feet? 
A. I don't in1agine you could see that far. 
Q. Could you see as far as 200 feet? 
A. I reckon you could. 
Q. Now, then, if you could see as far as 200 feet, will you 
please state to the Court and jury how far you were from 
this curve when you first saw it? 
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· A, I was closer than 200 feet, but we were all 
page 634 r laughing and talking and I didn't notice it until 
I got up on top of it. 
Q. So you weren't paying attention to the road Y 
Mr. Bremner: I think that is argument. H-e stated the 
fact. 
The Court: The question was in an argumentative form, 
but you can ask the question. 
By l\'Ir. Evans : 
Q. Then you weren't lookjng at the road as you came up to 
the curveT ~ 
A. I was watching the road I was driving, but that particu-
lar moment I didn't see it until I g·ot up to it. 
Q. No,v, then, can't you tell the Court and jury how far 
from the curve you ·were when you first sa.'v the curvet 
A. I don't remember exactly. 
Q. Can you fix it by anything· in the courtroom Y 
A. I don't see anything far enough. 
Q. 'Vhat7 
A. I don't see anything· far enough. 
Q. You don't see anything in here far enough?. 
A. No, sir. 
Q. Could you see the curve or did you· see the curve 50 feet 
away from you Y 
A. Yes, sir. 
. Q. Well, did you· see it 100 feet away from you 1 
page 635 ~ A. I imagine I was about 50 feet. 
Q. 50 feet! 
A. 50 or 75 feet. That is just an estimate. 
Q. That is your best recollection and estimate? 
A. Yes, sir. 
Q. Before you got to the curve Y 
A. Yes, sir. 
Q. And at that thne I believe you say you were driving in 
about the center of the road; is that right T 
A. That is right. 
Q. Now what did you do then Y 
A. I slowed up a little, took my foot off the gas, thought 
I could make it all right. 
Q. But didn't put your brake on Y 
A. No, sir; I wasn't going fast enough to put my brake on. 
Q. What is that? · 
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A. I wasn't g-oing fast enough to put the brake on. I could 
have made it if it hadn't been sand in the road. 
Q. You didn't put your brake on until when Y 
A. Until it started skidding. 
Q. Well, 'vere you in the curve before you put your brake 
on, trying to get around the curve¥ 
A. I cut to the right when I got in the curve. That is when 
it started skidding- and I put my brake on instinctively, sort 
of. 
page 636 } Q. So you put your brake on after you were in 
. the curve1 
A. That is right. 
Q. Inside of the curve 7 
A.-Yes. 
Q. And attempting to go around the curve is when you first 
put ·on your brake? 
A. It skidded and then I put n1y brake. on to check it. 
Q. You went off to the left of the road, didn't you 7 
A. Yes, sir; the back end skidded in the dirt. I skidded 
in the dirt when I cut to the right to make the right turn. 
Q. And you went off to the left shoulder 1 
A. That is right. 
Q. Then you came on back down the road to the right and 
collided with the hedge on the right side adjoining- Judge ~Ion­
cure's property, dicln 't you? 
A. Collided with the hedg·e right in the apex of the curve. 
Q. Then you went off again to the left of the road, didn't 
youY 
A. That is right. 
Q. And off the left shoulder? 
A. That is rig·ht; the second time. . 
Q. Now did you g·o back to the right again Y 
A. I don't think so. I think it started turning then. 
Q. When you 'vent off then fo the left after 
page 637 } l1itting the hedge that is when you finally began to 
tilt over, as you say~ 
A. Yes, sir. : 
Q. And when you got out of the car .you found your ca1· 
down the road there some distance from the curve on the 
l~ft side going to Ellers on, partly off the highway, didn't 
you? 
A. Yes. 
Q. Standing on its wheels, pointing to the Scott farm? 
A. I don't know how I g·ot out of the car, but when I got 
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out of the car the front wheels were straddling the ditch, the 
back wheels on the road. 
Q. Headed to the left side of the road where tne Scott 
farm is? 
A. That i~ right. 
Q. As a matter of fact, when you got out of your car you 
walked around it in the soft dirt of the Scott farm in the 
plowed field? 
A. I don't remember that. 
Q. Ho'v fast had you been driving your car coming on up 
· Second !Street Road when you got at the intersection of Nor-
wood and Second Street Road? 
1\tir. Bremner: \Ve object to the question, if Your Honor 
please. The witness has stated he came out Nor-
pag·e 638 ~ wood Avenue and didn't come up Second Street 
Road. · 
By ~ifr. Evans : 
Q. Fron1 the intersection of Norwood Avenue-from the 
point of the intersection of Norwood Avenue and Second 
Street Road-I am accepting what he said for the purpose 
of the question-how fast did you drive 1 
A. Just a moderate rate 9f speed. I told you between 35 
and 45. I stated that once before. 
Q. And you never slo,ved down, as I understand your testi-
mony, until just at the curve when you took your foot off the 
accelerator? 
A. ,Just before I got to the curve I took my foot off the 
accelerator to make the curve, slowing down to make it, and 
after I cut right I could have 1nade. it easily if I hadn't 
skidded; could have made it easily. 
Q. At that time who 'vere you working fort 
A. Richmond. Dairy. 
Q. What kind of work did you do? 
A. Salesman, milkman. 
Q. Did you have a milk truck Y 
A. Yes, sir. 
Q. Did you deliver and sell milk at retail to consumers 
and customers? 
A. Wholesale and retail. 
Q. Did your route take you over Second Street 
page 639 ~ Road and over this identical part of Second 8treet 
Road? 
A. ·Yes, going into Richmond, but I didn't go out the way 
I was going out that night; I 'vent back the other side. 
I • 
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Q. ·But you did go over this identical part of Second Street 
Road, thoug·h you came from Ellerson towards Richmond 
rather than from Richmond to,vards Ellers on? 
.A. Yes, on my milk route I went down the Tappahannock 
highway to 1vfechanicsville and came back the other way; made 
the loop. 
Q. Did you serve customers at Mechanicsville? 
A. Yes. 
' Q. Did you serve the same customer at Mechanicsville that 
you were taking these people to that night to get a barbecue Y 
A. Yes. 
Q. That was one of your customers Y 
A. Yes. 
Q. vVho \Vas that customer? 
A. Baker's lunchroom. 
Q. And therefore every day in the driving of your milk 
truck you would go from l\tfechanicsville by Ellerson on around 
this same stretch of Second Street Road and around· the 
curve at Scott's farm, except that you would come back to 
Richmond rather than go the way you were on this particular 
night? 
page 640 } A. The opposite way. 
Q. Ho,v long had you been driving over that 
particular part of Second Street Road in your milk truck prior 
to this accident? 
A. I think I \Vent to the dairy in March and this happened 
in July. A. bout four or five months-three or four months. 
Q. Every day you passed over this road for three or four 
months? · 
A. Yes, sir. 
Q. Had you passed over this road the day before the acci-
dent? 
A. Yes ; came back to Richmond the other way. I passed 
that spot every day going back the opposite way; never cam~ 
out that way. · 
Q. Now did you serve. milk to Judge Moncure? 
A. No, sir. · 
Q. Did you serve milk to the Scotts Y 
A. Yes. . 
Q. So when you came around this curve you would have to 
drive· in through the private driveway that led to the Scott 
place and deliver your milk there? 
... 4.. Yes, sir, twice a week. 
Q. How often? Twice a week Y ' 
A. Yes, sir. 
. . 
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Q. How recently prior to the accident had you 
page 641 ~ been into the Scott place, in to their home to de-
liver milk1 
A.. I went there on Tuesday and Saturday. I don't kno-w 
what night the accident happened. 
Q. The accident happened on W eclnesday night, didn't jt ¥ 
A. Then I was there the day before. · 
l\{r. Bremner: "\Vill you agree that it did happen on Wed-
'nesday night? 
Mr. Evans: If you say it did, I will agree. You followed 
up that line before and I thought that was what it was and 
haven't even questioned it. We will look it up and put it in 
the record. 
Q. You were familiar with this road, weren't you? 
A. Yes, sir. 
Q. And you selected the route that was taken from the 
Wigwam to Baker's just as you selected Baker's as the desti-
nation that night~ 
A. Yes, sir. 
Q. And it was your suggestion that the party go to Baker's 
to get the barbecue~ 
.A. That is right. 
Q. Had you had any difficulty driving your car that night 
prior to the time the accident happened~ 
A. No, sir. 
Q. Had you known :l\fiss ::Maynard before 1 
page 642 ~ A. No, sir. 
Q. When did you first 1neet her? 
A. I n1et her that night. 
Q. How long had you known l\Hss ~{as on? 
A. I 'vent to high school with :l\:Iiss :l\:fason. I knew her 
about six years, I ilnagine; five or six years. 
Q. Now, as I understand you to testify, that you went over 
to the A. B. C. store and got a quart of SeagTams while Nliss 
:l\{ason was in the car with you and before you went for l\1r. 
~Cottle or :Miss l\:faynard 1 
A. That is rig·h t. 
Q. After you got the quart o.f -Seagrams, which I believe 
you said you put on the rest behind your seat inside the cab 
formed by your seat top, you went for 1\tfr. Cottle first1 
A. Yes. 
Q. Did you know when you got that whisky that night you 
'vere going to get :l\Iiss :l\1aynard, the plaintiff in this case 1 
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A. I knew she had a date 'vith Cottle. He told me he had 
a date, but I didn't know her. 
Q. Did Mr. Cottle tell you before you went out to get that 
whisky that night that he was going to have an engagement 
with this young lady¥ 
A. Yes, sir. 
page 643 ~ Q. Did he give you lier name? 
A. He told me her name. I didn't know her at 
the time. 
Q. Then you went over and. got the whisky, went and. got 
Cottle, then you and lVfiss 1\tiason and Cottle went for Miss 
1\{aynard? 
A. That is ri~;ht. 
Q. Did you tell her you had the whisky in the carY 
A. No, I didn't tell her. I think she knew it was. 
-J\{r. Evans: I object to what he thinks. 
The Court:, Objection sustained. 
By Mr. Evans: 
Q. You went up to the Wigwam from Miss Maynard's house · 
after stopping· first and picking up Mr. Lutz there and 1\tiiss 
J{ilby who waited at another point for you~ . 
A. Yes, sir. 
Q. And no one opened any whisky until you got to the Wig-
wam? 
A. That is right. 
Q. And then you took the quart and marched in and then 
there were some highballs mixed 7 
A. I took the quart in, yes. 
1\Ir. Bremner: vV e object to that. There has been ho evi-
dence of marching in. 
The Court: Objection sustained. If you want to couch 
that in some other language, Mr. Evans, you can do so. 
page 644 } By l\fr. Evans : 
Q. vV ell, you walked in Y 
A. Walked in and marched out. 
By the Court: 
Q. What do you mean by marched out~ 
A. We walked out; walked in and walked out. 
The ·Court: All right, if that is just persiflage, leave it 
out. 
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By ~:lr. Evans : . 
Q. N o"r, 1\ir. Yorke, I believe\ you said you met somebody 
out there named 1fr. Cox that you had known-a classmate of 
yours? 
A. Yes, sir. 
Q. Is that the man that testified here today~ 
A. Yes. 
Q. Ho'v long was he a classmate of yours at V. P. I. Y 
A. I don't think he 'vent but one year. 
Q.· vVhat year was that1 
A. Freshman year. 
Q. Was he actually in the class with you Y 
A. Yes, sir; same company. 
Q. And after the freshn1an year he didn't go any more Y 
A. No, sir. 
Q. How recently before this night had you seen ~Ir. CoxY 
A. That is the first time I had seen him since. 
page 645 ~ Q. Since ·when Y 
A. Since 1930. 
Q. Since 1930? 
A. Yes. 
Q. .And this was in 19361 
A. That is rig-ht. 
Q. You didn't know then you were going to meet him up 
there? 
A. No, sir. 
Q. .T ust ran into hin1 with his group? 
A. That is rig·ht. 
Q. You 'vent over into his booth with, I believe you said, 
Miss 1\{ason Y 
A. Yes, sir. 
Q. And you said that you had one or two drinks over there 
with him? 
A. Yes, sir. 
Q. Now while you were having your drinks over there with 
him was the music playing and 'vere the others dancing? 
A. The music was playing almost continuously. 
Q. And the parties-different ones dancing· around, weren't 
they? 
A. I think so. 
Q. Did you dance 'vith Miss Maynard? 
A. I danced with everybody. , 
Q. And, of course, 1\Jir. Cottle danced with Miss Maynardf 
A. Yes. 
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page 646 ~ Q. "Wllile you were over there drinking witlt 
]\fr. Cox can· you say positively that :M:iss May-
nard wasn't out there on the dance floor with Mr. Cottle or 
someone else dancing? 
.A. I don't know exactly what she was doing when I was 
over ther-e with ~Ir. Cox. 
Q. You don't know where she was? 
.A. No, sir. 
Q. Or whether she was paying any attention to what you 
were doing or not? ' 
.A. No, sir . 
. Q . .After you had gone back with Mr. Sledd and gotten 
Mr. Brooke up and come back from there and they finally' 
took you to the Richmond Dairy did you or not go out that 
morning 'vith your truck in your usual way 1 
A. Went out as usual. I ·was a little late. 
Q. How much late were you? 
A. About an hour. 
Q. Yon took your milk truck out from the Richmond Dairy 
Company and went on over your customary route¥ 
.A. Yes, sir. 
Q. To your regular customers of that day? 
A. Yes, sir, that is right. 
Q. And delivered your milk as usual? 
A. Yes, sir. 
page 647 ~ Q. N o'v didn't you know prior to the night of 
this accident by virtue of your traveling over that 
particular Second Street Road every day that they were do-
ing· some ·work about those drainage depressions alongside 
the road, taking out son1e of the dirt and hauling it down the 
road to fill in the bridge? 
A. No, sir, I didn't see them doing any until the next morn-
ing. 
Q. Then until the day after this accident you didn't know 
that anybody 'vas worldng on the Second Street Road any-
where? 
A. That is right. 
Q. Yon didn't know that? 
A. No, sir. 
Q. Hadn't ever noticed it? 
.A. No, sir . 
.A Juror : If Your Honor please, I would like to ask a ques-
tion. The gentleman said he delivered milk on Tuesdays and 
Thursdays to 1\tir. Scott-
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The Witnes.s : Tuesdays and Saturdays. 
The Juror: I would like to know the time that the milk 
was delivered. I don't remember. 
The Witness: I didn't have any special time; it varied, 
but it was around nine o'clock. 
page 648 ~ The Juror: Nine o'clock in the morning? 
The "\Vitness: Yes; might have been as late as 
ten ; between nine and ten. 
By J\tir. Evans : 
Q, So you came over this particular part of the road every 
day in the daytime~ · 
A. Yes; I left the Richmond Dairy around two-thirty and 
ran through Hig·hland Park, East Highland Park, and out 
to the Petersburg·-! mean the Mechanicsville Pike, down the 
Pike to Mechanicsville, turned left at l\{echanicsville to go 
over to Atlee or Ellerson, go by Carneal's sto,re on Second 
.Street Road, go up to Atlee, and came back in through Eller-
son back into Hig·hland Park by the Second. Street Road for 
the second trip. 
By the Court : 
Q. Did you go over this particular place every day, even 
whether you were delivering to Mr. Scott or notY 
A. Yes, sir; I was on my return trip to town around nine 
or ten o'clock; cut back to Highland Park for the second 
trip. 
By 1\:lr. Evans: 
. Q. I want to direct your attention again to another part 
of your testimony in the case Miss 1\IIason brought against 
you and tried in this court on May 28th, June 1st and 2nd, 
· 1937, to some questions that I asked you about 
page 649 }- the speed and the ans,vers that you gave, as 
shown on page 212 of that record. I asked you 
how fast you had been going before, referring to before you 
reached the curve, and you answered: ''Well, abo ut-I was 
just driving a moderate speed all the time, about 45 or 50; 
just a moderate speed on the road.'' Then I asked you : ''Go-
ing 45 or 50 before you saw the curve Y" and you said ''Yes." 
Then I said: ''Is that right Y" and you said "That is right." 
Now which is right, that or ·what you testified here today 
about the speed you 'vere going when you got to the curve Y 
A. I told you today I didn't lool\ at the speedometer. I 
don't kno'v exactly, but just a moderate rate of speed. 
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Mr. Bremner: I think in fairness to the witness he ought 
to read the next question and answer. 
Mr. Evans: Certainly, I will. 
Q. Then I asked the question: '' 45 or 50 miles an hour 
'vhen you first saw the curveT'' and you answered : ''Yes, 
sir.'' ''Then you say you slowed up~'' Answer: ''Yes.'' 
Mr. Bremner: That is it. 
By 1\{r. Evans : 
Q. Now is that correct or is what you testified here today 
correct1 
A. I just testified I went a moderate rate of speed, 35 to 
45, and slowed up when I saw the curve, which is the same 
thing. 
page 650 ~ Q. Did you have four-wheel brakes on your car? 
A. Yes. 
Q. Were they in good condition 1 
A. Yes, sir; just been tested. 
Q. Were they in good condition at the time of the accident Y 
A. Yes, sir, very good condition. 
Q. Now, 1\1r. Yorke, you have been asked if you didn't go 
down to the hospital to see these people several times when 
they were there being treated for their injuries. You were 
very sympathetic 'vith them after you found out they had 
more than the superficial injuries you :first thought they had? 
A. I would have been sympathetic anyway if they only had 
a scratch. 
Q. You went down there to visit them because of your 
sympathetic feeling for them; isn't that right? 
A. Naturally. 
Q. Now how many thnes did you actually go down to see 
~iiss ~Iaynard, the plaintiff in this case¥ 
A. I didn't keep a score, but I imagine :five or six times. 
Q. Can you testify you went more than once? 
A. Yes, sir. l\iiss l\1aynard and 1\:I:r. Cottle were in the 
Memorial Hospital and on my way ho_Ine from the dairy--
! live on Church I-Iill-I went bv to see those two more than 
I did l\;Iiss l\1ason because it was more convenient. 
pag·e 651 ~ I would ride by on the street car and get off at 
12th Street and go by to see them. I went by to 
see them at least :five times and more, maybe; both of them. 
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RE-DIRECT EXA~IINATION. 
By Mr. Bremner: . 
Q. Just thr-ee 01~ four questions, Mr. Yorke. Miss Mason 
was at the J ohnston-VVillis Hospital, was she not 1 
A. Yes, sir, that is right. 
Q. The Memorial is situated at 12th and Broad and the 
Johnston-Willis is on K-ensington Avenue, I believe, west of 
the Boulevard; is that right 1 
A. Yes, sir. 
Q. Did you hear i\fiss l\iason or ~Iiss !v[aynard at any time 
previous to this. accident make any protest about the way 
you were driving? 
A. No one made any protest. Everyone was satisfied. 
Q. Now how long had you known 1\{r. Baker that had this 
lunchroom that you say you were going to tak-e your friends 
to? 
A. Oh, just since I have been on the milk route. 
Q. Yon were quite friendly, 'veren 't you? 
A. Rig·ht friendly. 
Q. Did 1\IIr. BakP.r sell beer and wine there Y 
A. Yes, sir. 
page 652 ~ Q. Now on the way back from the Wigwam on 
No. 1 highway tell the jury 'vhether or not there 
are several eating places and barb-ecues between the Wigwam 
and Royall's filling; station? 
A. Yes, sir, there are lots of them on vVashington high-
way No.2-No.1, I mean. 
Q. Will you tell the jury what reason you were going about 
one o'clock in the Inorning to Baker's, at Mechanicsvill-e? 
A. Well, going over there to eat and drink and dance, any-
thing you want to over there until late in the morning. 
Mr. Evans: I don't know 'vhat his reasons were; he may 
have had some secret reasons that I don't know anything 
about, but I understand the witness has already testified h~ 
was going over there to get something· to eat. 
The Court: You have been over that originally.' He was 
going ov-er to get something to eat. 
The Witness: Went over to k~ep the night going. 
1\{r. Bremner: I don't think it has been asked today. 
The Court: He has been over that; said he was going over 
there to get something to eat. 
1\{r. Bremner: Then I will drop that. 
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The Court: Don't go any further into details what he 
went over there for. 
page 653 ~ -By 1\tlr. Bremner: 
Q. What does a quart of Seagrams whisky and 
. what does a pint of Seagrams whisky cost? I mean what is 
the price of each one~ · 
A. .A quart used to cost $1.90 and a pint $1.00. I don-'t 
know what they cost now. 
Q. Was that what they cost at the time the purchases were 
made that night? 
A. Yes, sir. 
. Q. Did you all pay for your own liquor or did you pay it 
allY 
A. J\IIr. Lutz bought his pint and I bought the quart and 
Charlie Cottle split up with me. We split the expense, all 
three of us. 
Q. You mean Cottle split the expense t 
A. Yes, 1\fr. Cottle-he paid for half of the quart and a 
third of the expense at the Wigwam. 
Q. That is the same J\IIr. Cottle that was escorting Miss 
~{aynard, the plaintiff in this caseY 
A. Yes, sir, the same one. 
Q. Now, J\IIr. Yorke, did you or did you not feel your liquor 
that night' 
A. Naturally, I felt it. 
RE-CROSS EXAMINATION.· 
Bv 1\fr. Evans: 
.. Q. I want to ask to what degree you felt it? 
A. Well, I felt pretty good. 
Q. How did you feel~ 
A. How do you feel 'vhen drinking a lot? 
The Court : Yon are answering the qu~stions now. Don't 
question counsel. · 
A. (continued) I can't describe that to yon. 
Q. I didn't hear you. ' · 
A. I can't describe my feelings. 
Q. You have said you weren't drunk, haven't you Y 
A. I ·wasn't drunk. 
Witness stood aside. 
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Mr. Bremner : If Your Honor please, by agreement of 
~ounsel on both sides it is agreed that the records from which 
Mr. Evans read certain testimony given in former trials and 
records which counsel for the defendant read from at cer-
tain times-that the questions and answers as read were cor-
rect ; that it is a true transcript of the records as taken by, 
Mr. A. C. Willian1s at the previous· trials. 
Mr. Evans: That is correct. 
The Court: All right, sir. 
page 654 ~ CHARLES H. FLEET, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAJ\1INATION. 
By ~1r. Bremner: 
Q. What is your name l 
A. Charles H. Fleet. 
Q. What is your business 1 
A. Civil engineer and surveyor. 
Q. If you don't mind telling us, how long have you been 
in that business 1 
A. About thirty years. 
Q. In and about this section~ 
A. Practically all of it. 
Q. Now I want you to look at this map, which we will in-
troduce as Exhibit X, and ask you what that map represents. 
A. This is a.map that I made on 1\iarch 17, 1937, of the 
intersection of Norwood Avenue and Second Street Street 
and I think probably I made it thinking that this was the 
map that was wanted, not knowing where the accident was, 
and I evidently made it of the wrong intersection. 
Note: Filed and marked Exhibit ''X''. 
Exhibit X o1nitted from record by agreement of counsel. 
page 655 · ~ Q. I now hand you a map, which ·we will dcsig-
. nate Exhibit "Y". Please state what that repre-
sents. . 
A. This is a little farther north on Second Street Road 
which I made on ~:larch 30th. 
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Note: Filed and marked Exhibit ''Y''. 
Exhibit Y omitted from record by agl:eement of counsel. 
Q. Does the plat "Y" which you now have in your hand 
run into, so to speak, the map "X" which I now have in my 
hand? 
.A. They don't touch each other, but the intersection of 
N onvood Avenue is south of this curve in the Second Street 
Road. 
Q. Now please step over before the gentlemen of the jury, 
if l;:Iis Honor permits, and just explain that map '' Y'' to the 
jury. 
A. This is Second Street R.oad right through here. The 
left-hand corner here is back towards Richmond. Norwood 
Avenue hits in here south of the southwest corner of this plat. 
Then at the right-hand side of the plat is towards Ellerson. 
It is marked E. This road running out to the top of the plat, 
marked ''Private Road", is the road leading into ~Ir. An-
drew Scott's property. "There the fence is marked, pointing 
towards the bottom of the map, is the fence running through 
~:fr. ~Ioncure 's property. 
Q. Judge ~foncure ~ 
A. I beg 3rour pardon; Judge lVIoncure ; and the 
page 656 ~ woods there are on Judge ~Ioncurc's property. 
This solid line through here designating the two 
~ides of the Second Street Road are approxin1ately the edge 
of the road. The broken lines through there are the edges of 
the hard surface, which is a gravel and sand and oil bound 
road. 
By a Juror: 
Q. How wide is that road? 
A. That road is, I think, 20 feet. I have it in my book. 
Q. Haven't you your rule? 
A. It is 18 feet. 
Q. Is that the bard surface? 
A. The hard driving surface. The hard oil bound surface 
is 18 feet wide. 
1\Ir. Bre1nner: I might say, with the Court's permission, 
~{r. Fleet has all those 111easurements and as soon as the map 
is shown to the jury and they have a chance to examine it we 
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will ask a·bout the different measurements, the road, shoulder, 
ditches, etc.; not that I object to the gentlemen asking ques- ' 
tions, but he has all that in a separate book. 
By a Juror: . , 
Q. What degree of curve is that in that road Y Is that the 
actual curve? 
A. That is the actual curve. The appearance 
page 657 ~ of this, however, doesn't look quite as it does on 
the ground. That is the actual surface. 
Q. It looks like quite a sharp curvet 
A. It is quite sharp. 
By Mr. Bremner: 
Q. Now -explain this map ''X''. 
A. This is Norwood Avenue as it goes east and intersects 
Second Street Road. 
Q. Let me ask you this question. Does this part marked 
Second Street Road or to E-will that connect or unite with 
this Y I don't mean this exact point, but with this road which 
leads up here 1 
A. That is continued right on into this road here. 
Q. I mean this road here is an extension of that road; is 
that true? 
A. Yes, sir. 
~y a .Turor: 
Q. Continuous with this road f 
A. That is correct. 
By the Court: 
Q. You mean there is no g·ap in there if the maps are put 
together? · 
A. There is a gap, Judge .. This is a larger scale. I made 
this one under the wrong impression. 
Mr. Bremner: It seemed ~Ir. Fleet through 
pag·e 658 ~ mistake-Mr. Thos. 0. Moss, my associate, asked 
1\fr. Fleet to make the map out at Norwood Ave-
nu,e and Second Street Road. That is how the first map was 
made and then later it was made correctly. 
The Witness : I thought it was my mistake. 
Mr. Bremner: 1\Ir. Moss ordered it. 
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The Witness: That is my memory of it. 
By ~!r. Bremner: 
Q. Now will you tell the gentlemen of the jury again what 
is the approximate 'vidth of the hard surface portion of the 
highway from Norwood Avenue proceeding towards Ellerson 
to 'a point do'vn near Judge 1\{oncure 's gate? 
A. It will average 18 feet. That is, the hard surface it-
self. 
~ir. Bremner: Will it be understood when I use the term 
right or left it is proceeding from Richmond or Norwood 
A venue towards Ellerson? . 
A-ir. Evans: Yes. 
By Mr. Bremner: 
Q. Now will you tell the gentlemen what is the width of the. 
shoulder on the· right-hand side, beginning back at the point 
near Norwood A venue, g·oing· on up to the curve? 
A. It varies along· there. Back from south of the curve or 
opposite the entrance of :Nlr. Scott's property and about 100 
feet back or more it is about 6 feet wide, but as 
page 659 }- you go around the curve the fence on the Tinsley 
side-
Q. That is-
A. Judge 1\ioncure's property; it becomes narrower. That 
is, on the right-hand side the hedge and fence come up closer 
to the hard surface or the hard surface is built closer to the 
side of the road there. 
Q. Now at the narrowest point between the hard surface and 
the fence of Judge J\foncure what is the width? 
A. At the narrowest point it is hard to say. It gets down 
to around 2 feet, but I would say it would be 2 feet from the 
measurements I got on the ground. 
Q. What was the construction of that road at that time? . 
A. It was gravel with an oil surface on it. 
Q. Is the surface of the road generally smooth or generally 
rough or what condition was it in? I mean I am talking about 
the main traveled portion part. 
A. I would say generally smooth. 
Q. Now 'vha t is the construction of the road that leads 
from the left-hand side of Second Street Road into Mr. An-
drew Scott's property? 
A. I have driven in there on several occasions and it is a· 
gravel surface there. The road is honed up or mounded up· 
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to meet the Second Street Road. There isn't much of a gutter 
or bump you g·o over in going· into JYir. Scott's 
page 660 ~ place. 
Q. W11at is the approxbinately leng-th of Mr. 
Scott's entrance protruding on the hard surface highway 1 
In other words, ho",. wide an entrance 1 
A. That is right difficult to n1casure, as it is a fan-shaped 
entrance there, banked up on each side, but it would be-I 
can't g·ive you that accurately because you don't know what 
to measure from. It spreads out into a fan-shape that goes 
into the road. 
Q. In what position is the sharpest point in that curve in 
relation to the middle or n1outh of the lane to lVIr. Andrew 
Scott's property~ 
A. Approximately opposite the road into 1\!Ir. Scott's. 
Q. Can you say whether the road entrance to :.M~r. Scott's 
property and the curve and the fence and other matters there 
are in practically the smne condition as they were at or about 
the time of this accident, which was in July, 1936 ~ 
A. Practically the same. 
Q. No'v tell the g·entlemen what is the distance fron1 the 
sharpest point in the curve back to Norwood Avenue-the 
north line of Norwood A venue~ 
A. It is around 650 feet. 
Q. No"r does that n1ap-I believe one of the gentlemen of 
the jury asked the question-is that map from Norwood Ave-
nue up to the Scott g·ate and beyond the curve 
page 661 ~ drawn according to the way the road is~ 
A. That is the surface of the road. 
Q. Is there any curve in the road from Norwood Avenue up 
to the sharp curve "rhich you pointed out to the gentlemen 
of the jury just a few moments ago Y 
.A. No, sir. 
Q. Now, 1\ir. Fleet, are you familiar with the road fron1 
I{elly's or Royall's filling station to Chamberlayne Avenue~ 
south on Chamberlayne Avenue to Claremont Street, I believe, 
and going by the fire engine house- to Cannon Road, I believe, 
and then through Laburnum Avenue and left to Second 
Street Road and then left on Second Street Road to Norwood 
Avenue and then from Nor,vood Avenue continuing on to 
Ellerson up to the bend designated on the small map, which 
is Y, I believe? Are you familiar with that road? 
A. Yes, sir. 
II 
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Q. I hand you a map and ask you if you prepared this, giv- · 
ing a general idea of those streets and roads~ 
Mr. Evans : Is this an accurate diagram~ 
1V[r. Bremner: Not by actual measurement. 
1\!Ir. Evans: I an1 not going to object to this, but just want 
to know and think the jury and the Court ought to know just 
how accurate it is supposed to be, whether it is 
page 662 ~ supposed to sho'v all the turns or just a general 
approximation. If you answer that, I have no 
desire to object, but just want to know what it is. 
The Court: Let it go in and the witness can say what 
it is. 
Bv Mr. Bremner: 
"Q. I hand you a plat, which we will ma1·ked Exhibit "Z". 
:Tust explain to the jury what this map marked Exhibit "Z" 
IS. 
A. This part of the map here is a tracing of an accurate 
survey of this section. This is the ICelly service station at 
the corner of Norwood A venue and Brook Road-
Q. Is that Kelly's filling· station, formerly known as Roy.-
all 's? 
A. That was Royall's filling- station years ago. Now this 
is the Brook Hill Coffee Shop, which 'is at the beg·inning of 
Route 2 going on north at the end of Chamberlayne Avenue 
and Norwood Avenue. This is Chamberlayne Avenue com-
ing back towards Richmond. As V\7C come on up there we hit 
a fire house on the left-hand side coming towards Richmond; 
that is Clarmnont Avenue. There is a short block that goes 
in there at nearly right angles that hits Cannon Road, or 
North Road, which runs through there and runs into North 
Avenue in the northern end of Barton Heights. 
page . 663 ~ As you go down there a short distance you strike 
a Y-shapc road \\7hich is Laburnum Avenue con-
tinued through. Now all of that part ~through there is to 
scale and is a copy of the city map, it is an actual survey. 
Now Laburnun1 is approximately straight. I got the speed-
ometer reading on the car from Chmnberlayne A venue to · 
·Second Street Road, which junction is just north of where 
J\1:eadowbridge and Second Street Road come together. Now 
Norwood Avenue extending· west from Chamberlayne Ave-
40ti ~upreme Oo-qrt Qf .Appeals of Virginia. 
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:qu~ is pnwtically ~traight to the i:qters~ctiPll of §ecQnd .St~eet 
Road-
A Juror: You mean east. 
1The Witness: Yes, east. 
A,. (continued) There is a slight angle in it, but it is gen-
~r~lly speaking east and straight and I have the speedometer 
t~adh1-g there~ N O\V there are numerous curv~s in that S.ec-
Pl!-d StreQt :ijoad between Laburnum and Norwood, but I have 
· the speedometer reading over' that. 
Q. What is the distance frQm Ohamberlayne Avenue on to 
North A venue or Cannon Road on down to Laburnum Ave; 
nne and out Laburnum to Second Street Road; in other words, 
when you leave Chamberlayne 1,\.venue by the ~f!.l?ur~u;rp. ~ve:- , 
nne route to Second Street Road, how far is it Y 
A. It is about 2.4 miles. · 
· · Q. Now· ho\v far is it from the intersection 9f 
page 664 ~ Laburnum Avenue and Secon-d Street Roac1-qp to 
· · Norwood Avenqe at its intersection with Second 
Street Road 7 · '· - · · 
A. It is 1.2 miles. Q. Now how f~r is it from KellY's or Royall's filling ~ta~ 
tion along Norwood A venue an(J turning sou,th on Chamber-
l~y:p.e A venp.e to the fire sta tio11 or Claremont 1\. ven~f3; ip. 
other words, from I\:elly's filling station over on Norwopg 
A v~nue to ·Chamber layne .A .. venue and southwardly on Ohrup.-
berlayne Avenu~ to Claremont Avenue w}1ere the tire house 
is situated? 
A. 1.35 miles-no, I an:~ mistakep.. It is 1.05 miles. 
·Mr. Evans: From Royall's to where~ 
Mr. Bremner: A distance of 1.05 miles from Kelly's or 
~oyall 's filling station east on Norwood Avenue to C4amber-
laYJle and south on Chambe;rlayne to Clare~ont Avenue on 
which the engine house is situated. · 
Q. 1.05 miles? 
A. Yes, sir. 
Q. Now tell the gentlemen of the jury the distance from 
::a,oyall 's filling st;:ttion practically in a straight line east-
wardly to the intersectiqn of Second Street Road aJ1d Nor~ 
wood A venue? 
A. 1.65 miles. 
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Q. Now I wish you would add up your first . 
page 665 ~ three measurements; namely, the distance from 
l(elly's or Royall's filling station to the fire house 
and then from the fire house to Laburnum and Second Street 
Road and ·then. from Second Street Road and Laburnum to 
Norwood · and Second Street Road; those three distances 
which you have already given the jury. 
A. From Royall's service station to Claremont Avenue, 
down Claremont along Cannon Road and then Laburnum Ave- . 
nne to Second Street Road and then out Second Street Road 
to Norwood Avenu~ is approximately 3-3/4 or 3.7!$ miles. 
Q. And what was the distance you said from Royall's on 
the straight lineT · 
A. 1.65 miles. J 
Q~ So it is. practically a difference of 2 miles, not exactly-
2.10 miles in actual measur~ment between the two routes Y 
A. Approxhnately. 
Q. Now will you describe to the gentlemen of the jury the 
g·eperuJ type of road from Laburnum and Secop.d Street. Road 
tQ N orwoQd Avenue and Second Street Road, as to the con-
~=· dition Qf tl1e '!~pad, the shoulders, hills, bridges, curves, and 
so on? 
A. it is an oiled surface road and starting at Laburnum 
Avenue in half a mile you have a right curve going down a 
hill, then there is ~:pother right curve for .2 of a mile, ther.t 
there is ~ sharp left curve and thep. there is· a 
page 666 ~ sharp rig·ht curve down a hill and a sharp left 
curve fl t the bottom of the hill and a bridge, then 
there is an upgrade to SecQnd Street Road. 
Q. You mean to Norwood A venue? 
A. I rpean Norwood Avenue. Now that sketch there may 
not be drawn correctly; I just drew Second ,street Road in 
there roughly. 
Note: Filed and marked Exhibit Z. 
page 667 ~ Exhibit Z-Sketch with MS~ 
pag·e 668 ~ Q. Now tell these gentlemen of the jury whether 
or not Lahurnum Avenue extends beyond Second 
Street R,oad eastwarq]y? 
A. Not eastwardly. It is a fi~ld across Second Street Road 
from Laburnum Avenue. 
Q. 'rel} the gentlemen of the jury whether Norwqod Ave-
nue extends across Second Street Road eastwardly. 
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A. Norwood Avenue stops at Second Street Road. I think 
that is Judge 1\tioncure's property at the other side of the 
road. 
Q. Could any automobile drive on Laburnum Avenue into 
a street or highway directly opposite its mouth across Sec-
ond Street Road 1 I mean is there any opening or street op-
posite the n1outh of Laburnum Avenue on Second Street 
Road~ 
.A. No, sir. 
page 669 ~ CROSS EXAl\tiiNATION. 
By ~fr. Evans: 
Q. :Mr. Fleet, I have just got one or two questions here 
about distances I think you can give us. Is the width of the 
Second Street Road from a point 75 feet on the Richmond 
side of that road-the width of the hard surface the same 
on around beyond down say 244 feet below the curve~ 
A. Averaging, yes. The oiled surface has no solid con-
crete shoulder to hold it in there. Of course, in that curve 
cars continuously driving there are g·oing to push it out some. 
and in places on there you have no straig·ht definite edge to 
measure to. It measures approximately 18 feet through 
there. 
Q. N o'v you have said, I think, in answer to one of J\ir. 
Brmnner's questions that you couldn't g·ive the accurate 
width of the mouth there or entrance or point of juncture of 
the Second Street Road and the Scott private road. 
A. It is 1nighty hard to tell 'vhere one stops and the other 
picks up without any line of damarcation. 
Q. Isn't there on the left side of Second Street Road go-
ing towards Ellerson a slight drainage ditch 1 
A. On the left side, yes. 
Q. Then that drainage ditch stops when it gets to the road 
that enters into the Scott property¥ , 
page 670 ~ A. It is either a pipe under that road or a pipe 
across it, I can't tell you. 
Q. ·Can't you give us the distance right at that corner of 
the Scott road? · 
A. Only roughly. I would fix it fro1n 35 to 40 feet. 
Q. And that is hard surface, isn't it' 
A. Gravel surface. 
Q. 35 to 40 feet. Does that map of the Scott curve, the 
little map you have there, show the distance down from the 
II 
John L. Yorke v. Marcelle_ D. Maynard, etc.- 409 
Charles H. Fleet. 
Scott curve towards Ellers on to take in the entrance to Judge 
Moncure's property~ 
A. No, sir. 
Q. How far to·wards Ellerson from the entrance to the 
Scott property does this map which has been introduced as 
Exhibit "Y'' show the road from the tree at the entrance to 
the Scott property?' 
A. Around 200 feet. 
Q. Ifow far from the tree that is on the left side of Second 
Street Road g·oing to Ellerson and which is also at the ap-
proximate entrance to the Scott private road is it to the en-
trance to Judge ~1:oncure's property¥ 
A. I didn't measure that. I don't know. I didn't know it 
would be of any interest to you at all and I didn't g·et that. 
Q. Haven't you any idea' · 
page 671 ~ A. No. 
Q. But it is farther down the road than this 
map sho,vs and the 200 feet~ 
.A. Y e·s. I am sorry I can't give you that. 
Q. How far is it from the tree at the entrance to the Scott 
property tG the dot you ha.ve on the left-hand side of the 
road going to Ellers on marked ''Pole'' 7 
A. That is about 190 feet. 
Q. ~1:r. Fleet, were there at the time you made this plat 
other poles beyond the curve going to Ellerson on the left 
side of the road than those shown by you? · 
A. Others farther on, yes; all the way down the road for a 
considerable distance. 
Q. Do you know how far apart those poles are? 
A. A full 100 feet. 
By a ,Juror: 
Q. How far apart are those poles? 
A. A little over 100 feet; 108 to 110 feet. 
Q. You said full 1001 I didn't understand whether you 
said full or fair? 1 
A. Full. 
By ~Ir. Evans: 
· Q. What is the distance from the tree at the left side of 
Second StreP.t Road going to,vards Ellerson which is at the 
entrance to the Scott property down to the Chicka-
page 672 ~ hmniny station? 
A. I don't know. 
Q. You didn't g·o down that far f 
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A. No. , 
Q. You made the plat that has been introduced as "Y'' at 
the direction of counsel for the defendant, did you not? 
A. First off I had a call over the telephone from Mr. Moss 
and I surveyed the wrong corner. Now whether he ordered 
it or it was my mistake I don't know. Then I had to go back 
and locate up here at this entrance here from the same tele-
phone order which resulted in this other plat. 
Q. You just carried it as far down the curve towards Eller-
son as you thought necessary f 
_ A. I just simply 1neasured that far. No one was out there 
with me and I didn't go far enough. 
RE-DIRECT EXA~IINATION. 
By }ilr. Bremner: 
Q. You referred to l\{r. lVIoss. You mean Mr. Thos. 0. 
lVIoss? 
A. Yes. sir; }fr. Thos. 0. Moss. 
Witness stood aside. 
l\{r. Bremner: The defendant rests. 
page 673 ~ lVIR.S. l\'IARGARET MASON APPERSON, 
being· recalled in rebuttal, testified as follows: 
DIRECT EXAl\'liNATION. 
By l\{r. Evans : 
Q. Mrs. Apperson, a witness introduced on behalf of the 
defendant, a gentlmnan whose name is l\{r. Cox, has testified 
here today that you, in company with 1\tir. Yorke, came to the 
· booth at the Wigwam where he was with some other people 
and that you, in company with Mr. Yorke and himself, had a 
White Rock and Scotch and also that you had a ~bottle of beer. 
Will you please state whether or. not that is true? 
A. That isn't true. I didn't have a thing other than the 
one highball that I had in my own booth. 
Witness stood aside. 
Testimony concluded. 
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page 674 ~ ~Ir. Williams: The defendant makes a motion 
to strike the evidence of the plaintiff and exclude 
it from the jury on the ground that the plaintiff has failed 
to disclose a case of gross negligence or wanton or 'villful in-
jury; that the evidence shows that the plaintiff should by the 
use of ordinary care have known the amount of liquor con-
sumed by the defendant Yorke to put her upon notice that he 
was not a safe driver; that there was no sufficient protest 
made of the manner in which the defendant Yorke was operat-
ing the car at the time of the injury. 
The Court : Motion overruled. 
Mr. Williams: Exception for the reasons stated. 
~Ir. Evans : The plaintiff moves the ·Court to strike all 
of the evidence of the defendant upon the ground that the 
testimony of the defendant himself shows that he was guilty 
of gross neg·ligence as a matter of law. · 
The Court: Jviotion overruled. 
lVIr. Evans : Exception. 
1\'Ir. Evans: The plaintiff moves the Court that all of the 
testimony relative to the intoxication of Mr. Yorke which 
was given by thP. witness Cox, introduced on behalf of the 
defendant, be stricken from the record and excluded from . 
the jury and the jury be instructed not to consider the same 
because the testimonv on its face shows that the 
page 675} witness Cox was not ln a position to judge of the 
condition of ::Mr. Yorke, and further his testi-
mony shows no fact which would support his conclusion that 
Mr. Yorke was intoxicated, and further his testimony to that 
extent· is absolutely in conflict with the testimony_ of Mr. 
Yorke himself, which was that he was not drunk, and there-
fore J\IIr. Yorke, being bound by his testimony, should not have 
the benefit of the testimony of Mr. Cox. 
~Ir. Bremner: LAt us state this for the benefit of the rec-
ord. We oppose this n1otion for several reasons ; first, that 
the mere fact Mr. Cox says he was intoxicated himself does 
not necessarily preclude hin1 from knowing that another man 
was drunk or perhaps drunker than he was; second, that Mr. 
Cox testified that he had known the defendant Yorke for a 
period of son1e five or six years at the time of the accident 
and that he .did not walk straight and that he did not talk in 
his usual manner and that he judg·ed him intoxicated and 
that he 'vas in that condition when he left and that the de--
fendant Yorke admits that after that he consumed some liq-
UOl' out of the pint bottle, and Yorke, the defendant, admits 
that he did feel his liquor, although he denies being drunk, 
and that his condition was such that he wanted to get away 
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from the scene of the accident quickly and he would not re-
port the accident because he thought the police officers, if they 
saw him at that tin1e-that he might become in-
page 676 ~ volved on account of his condition, and therefor-t~ 
it is plainly a matter for the jury, in our opinion. 
The Court: ~Iotion overruled. 
l\fr. Evans: Exception. 
OBJECTIONS TO INSTRUCTIONS. 
~ir. BrP.mner: \Ve ·wish to object to the giving of any in-
structions on behalf of the plaintiff for the reasons given 
by ~Ir. "\Villian1s in the n1otion to strike the plaintiff's evi-
dence, as follows: ''On the ground that the plaintiff has 
failed to disclose a case of gross negligence or wanton or 
willful injury; that the evidence shows that the plaintiff 
should by the use of ordinary care have known the amount of 
liquor consu1ned by the defendant Yorke to put her upon 
notice that he was not a safe driver; that there· was no suf-
ficient protest 1nade of the manner in which the defendant 
Yorke was operating the car at the tinie of the injury.'' .A.lso, 
that the plaintiff, if she was not under the influence of liquor 
herself, was bound, in the exercise of ordinary care on her 
part, to have known that the defendant Yorke was affected 
by the drinking of liquor; that if she did consume liquor to 
an extent that affected her own judgment then in that event 
she cannot recover. · 
page 677 ~ ~Ir. Evans: I would like to have a reasonable 
opportunity . to ans,ver to some extent both of 
those n1otions. 
The plaintiff feels that the evidence in this case conclu-
sively shows that the dP.fendant Yorke was guilty of gross 
neglig·ence as a matter of law and that it equally sho·ws that 
the plaintiff 'vas guilty of no negligence whatsoever. Tho 
plaintiff was a mere child of seventeen years, a high school 
student; the defendant 'vas a n1an twenty-seven years of age 
and a college graduate. Tho plaintiff had never seen the de-
fendant before and she therefore had no opportunity to com-
pare his actions on the night of the accident with any actions 
of the defendant at any other time. In other words, she had 
no criterion upon which to _gauge the defendant's actions. 
Furthermore, while the defendant was driving his car he 
'vas seated inside of a cab created by the canvas top being-
up around the car and the plaintiff at all times 'vas seated 
in a rumble seat; there was by the testhnony brought out by 
the defendant a g-reat deal of wind blowing, causing a cir-
culation of air around the plaintiff at all times, and there was 
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a definite separation between the plaintiff and the defendant, 
except for the hole in the rear of the top through which the 
parties conversed and through which the plaintiff gave the 
defendant the protest. 
1\fr. Bremner: I think a complete answer to what the at-
torney for the plaintiff has said as to the material 
page 678 ~ fact is that the plaintiff, :Niiss l\1aynard, was ac-
companied by 1Ir. Cottle, who was also plaintiff 
in a similar suit, and that she had known him for four or five 
years and that Cottle sharP.d equally in the division of the 
cost of the liquor and that althoug·h the plaintiff kno,vs where 
Cottle is living now that her escort on that occasion has not 
appeared as a witness in this case and the record shows that 
he is within the jurisdiction of this court; namely, living at 
a city in this State and his address can be obtained from a 
lady whom the plaintiff knows and who is the aunt of Cottle, 
who was the escort of l\f.iss 1\Iaynard, the plaintiff. 
The ;Court: Th~ jury will be instructed. So the Court 
overrules the motion. 
l\fr. Bremner: Exception. 
~Ir. Bremner: Our position will be this: t11at 1\fr. Evans 
and l\1r. Hooke on yesterday stated that with one or two ex-
ceptions they are going to offer the sa1ne instructions given 
before and we are going to put in the san1e objections we 
made before and we do not care to argue them at any length 
this morning. · 
Plaintiff's l1~st1·uctrion No. 1 : 
l\!Ir. Bren1ner: In the fifth full line from the bottom of 
Instruction No. 1 after the 'vords ''and that his 
page 679 ~ violation thereof'' the words "if any'' should be 
added hecauso in effect the Court is saying that 
there was a violation. 
The defendant objects further to this instruction for the 
reason that the evidence does not disclo$e any act or acts or 
combination of acts which amount to g-ross negligence on the 
part of the defendant; and a] so because it is not shown to have 
been any causal connection between the position in the road 
in ·which the defendant was driving- with the accident. In 
other words, if he. "rere driving to the center or left of the 
road, he was in a better position to take that sharp turn than 
he would have been driving- at the samo speed if he had been 
directly on the right side, especially in view of the fact that 
there- is no evidence of any approaching automobile, and the· 
evidence does not justify the instruction; further, that the 
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uncontradicted evidence is that the dirt was deepest at the 
extreme right of the road. 
Plaintiff's Instr·uction No. 2: 
Mr. Bremner: The objection to that is that it is not justi-
fied from the evidence in this case, and further that the mat-
ter of drinking should be mentioned in that instruction be-
cause if Miss ]Jlaynard, the plaintiff, did know or in .the exer-
cise of ordinary care should know that the defendant was 
drinking to such an extent that it might affect 
page 1680 ~ the operation of his car the instruction would not 
be applicable. 
Plaintiff'~~ Instruction No. 3: 
Mr. Bremner: "'\Ve think perhaps that is right as an ab-
stract proposition of law, but we give the same grounds of 
objection as given in the general objection to the granting 
of any instructions and to all the instructions, as set forth. 
Plaintiff's Instruction No. 4: 
:A-Ir. BrPmner: No objection. It is understood that when 
we state there is no objection to any of these instructions we 
are not waiving the general objection that the plaintiff is not 
entitled to any instruction. In other words, when we waive 
objections 've simply mean as an abstract proposition of the 
law vtre think the instruction is correct. 
J\1r. Evans: We wish to strike out the word "the" before 
the words ''contributory negligence". 
Plaintiff's I nstntction No. ti : 
1\ifr. Bremner: This instruction is objected to by the de-
fendant as being· erroneous in that its effect is to tell the jury 
that the plaintiff is not to be found guilty 9f contributory 
neg·ligence unless they believe that she knew or in the exer-
cise of ordinary care ought to have known the defendant drank 
such quantities of intoxicating liquor as to likely to operate 
his car in a gTossly negligent manner; whereas, 
page 681 ~ under the law if the plaintiff \rnew or in the ex-
ercise of ordinary care ought to have known that 
the drinking of liquor by t}le defendant was likely to affect 
his manner of driving· in any degree and she thereupon rode 
or continued to r:ide with him she is guilty of contributory 
negligence. 
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This instruction is also erroneous in that it requires posi-
tive notice on the part of the plaintiff of the defendant's in-
.toxicated condition ·before she is required to exercise an op-
portunity to leave the defendant's car; whereas, under the 
law she 'vould be guilty of contributory negligence if she con-
tinued to ride in the said car and failed to take advantage 
of an opportunity to leave the car after she should have known 
of the defendant's intoxicated condition by the exercise of 
ordinary care for her own safety. It also permits a recovery 
upon the want of knowledge by the plaintiff of the defendant's 
condition alone, which we submit is not the law. 
We wish to add this additional ground of objection and that 
is that it is a finding instruction and even though the other 
part of the instruction is correct, which we deny, drunken-
·ness might be no excuse for Yorke, but it isn't sufficient that 
they can find a verdict against him. In other words, it ought 
not to· be a finding instruction. 
page 682 ~ Plaintiff's Instntction No. 7: 
Mr. Bremner: We object to this instruction because it 
tells the jury that the defendant is not entitled to rely upon 
the rules governing acts done in sudden emergency unless 
the emergency was brought about through no fault of the de-
fendant himself. The defendant in this case only owed to the 
plaintiff a slight degree . of care and therefore was not re-
quired to anticipate defects in the road with such a high de-
gree of care that he would anticipate the emergency, unless 
the result of son1e fault, however slight, on his part. In ad-
dition, it is putting a burden on the defendant that he is not 
required to carry .. 
Plaintiff's Instruction No.8: 
1\fr. Bremner: No objection. 
We again state that any statement made in our objection 
to an instruction does not in any way wa~ye our general ob-
jection made to the giving of any instruct~bn for the plaintiff 
for the reasons stated. '; 
Defendant's Instruction" A": 
J\fr. Evans: Our objection to this instruction is tliat the 
last sentence is a repetition in part of the previous part of 
the instruction. The instruction already tells the jury they 
must believe by a preponderance of the evidence that Yorke 
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'vas guilty of gross negligence. Then it comes 
page 683 ~ down in the last sentence and repeats it and such 
· emphasis is likely to mislead the jury and cause 
the jury to think the Court doubts he was guilty of such neg-
ligence. 
Defendant's Instruction '' B'': 
l\1:r. Evans: No objection. 
Defendant's Instruction "C": 
~Ir. Evans: W€ object to this instruction for these rea-
sons: that the instruction is a repetition in part of Instruction 
".A." and a rcpeti tion of Instruction '' B ", and while the lan-
guage used in ''A" and "B '' is sommvhat different frorn "C ", 
the effect of the language in all three instructions is that '' a'' 
is a repetition of "A" and "B". 
Furthermor€, we do not have to show, under recent de-
cisions of the Supreme Court of Appeals, that the defendant 
'vas guilty of conduct which was culpable, censurable or blan1-
able. vVe have a right to recover if the defendant is guilty of 
such act or acts or combination of acts as constitute gross 
negligence in the opinion of the jury on the law and the evi-
dence in this case. The words culpable or censurable place 
upon the plaintiff a greater burden than she is required to 
carry under the law. The evidence sho,vs the defendant is 
guilty of g-ross negligence as a matter of la,v: 
page 684 ~ Defendant's Instruction'' D": 
1\fr. Evans: We object to the giving of this instruction be-
cause under the decided cases of the Supreme Court of Ap-
peals inattention to the road, inadvertence, failure to skill-
fully operate an automobile, if they combine, are gross neg-
ligence. The evidence in this case shows that there was a 
combination of all these elements with other elements, among 
which were an excessive rate of speed by the defendant un-
der the existing· circun1stances and failure to keep his car 
under proper control and failure to drive the car on the 
proper side of the road. The instruction is very misleading 
and not in accordance with the evidence, and 've object to it. 
Defendant's Instru.ction "E": 
J\IIr. Evans: The plaintiff objects to the giving of Instruc-
tion '' E'' on the gTound that the evidence in the case does 
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not support the instruction. The defendant's own testimony 
sho,vs that he was not faced "'ith an emergency and that he 
was guilty of gross negligence in the operation of his automo-
bile which was the sole proximate cause of the accide:vt which 
ensued. Because he was guilty of gross neg·ligence in the 
operation of his car he is not entitled to any instruction which 
would relieve him from responsibility for his actions, that he 
was confronted by an emergency which was 
page 685 }- created by his gross negligence. In addition, the 
' instruction is improperly drawn. 
Note: Instruction "E" was refused and the Court gave 
Instruction "E-1 in lieu of "E ". 
Defendant's Instntction "E-1 '': 
:&fr. Evans: The plaintiff object.s to the giving of this in-
struction or any instruction with respect to emergency be-
cause the evidence discloses that the defendant was g·uilty of 
gross neg·ligence as a matter of law, which g-ross negligence 
caused the accident and therefore he is not entitled to an 
emergency instruction. 
1vir. Bremner: We offer "E" as originally offered by the 
defendant and revised -by the Court as shown in Instruction 
"E-1" for the reason that the plaintiff in this case is not en-
titled to recover unless the plaintiff's injuries were brought 
about as a result of the gross negligence of the defendant 
and that he was under the same duty to the plaintiff through-
out the period of his driving and if he exercised slight c.are 
for the safety of his guest in attempting to extricate him-
self from the difficultv which had arisen as a result of the 
emergency then the plaintiff would not be entitled to recover. 
page 686 } Defendant's ln,stntction "F": 
J\fr. Evans: No objection. 
Defen-dant's Instr-uction "G": 
:&fr. Evans : There is no evidence in this case to sustain 
this instruction. The evidence does not show that this is a 
case of unavoidable accident. 
Defendant's Instruction •• H": 
J\fr. Evans: In the first part of the instruction the words 
''plaintiff and'' should be stricken out. 
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Mr. Bremner : In Instruction '' H'' the words ''plaintiff 
a.nd'' in the second line of the instruction were stricken out 
on suggestion of counsel for plaintiff. 
J\llr. Evans: If you are going to do that, leave it in there 
as offered. I don't want it to appear I am acquiescing in the 
instruction. 
The plaintiff objects to the giving of Instruction ''H" on 
the ground that there is no evidence in this case which sup-
ports it. The defendant's testill).ony shows definitely he was 
not drunk and his case can rise no hig·her than he himself 
makes it. The testimony of his witness 'Cox was in direct 
conflict with the defendant's testimony and was obj-ected to 
and a motion made to exclude Cox' testimony from the jury, 
which n1otion "\Vas overruled by the Court and exception duly 
ta}ren by the plaintiff. The instruction improp-
page 687 ~ erly exaggerates the drinking of liquor in this 
particular case and the circumstances under 
which the defendant did drink it. By the testimony of the 
defendant and his witness most of the liquor which he con-
sumed was out of the pr-esence and without the knowledge 
of the plaintiff in this case, and also that the defendant ad-
mitted that he had no difficulty ·whatever in driving his auto-
mobile until the very mon1ent of the accident. He has all 
along -insisted that the accident was an unavoidable one and 
at no time has. he contended that the accident was the result 
: of his being under the influence of liquor. 
Defe'ltd.ant 's Instr-uction. "I": 
Mr. Evans: No objection. 
Defenda;nt's Instntction "J": 
Mr. Evans: The plaintiff objects to the giving of Instruc-
tion "J" on the ground that the instruction should contain 
the word ''efficiently'' before "contributed" as the standard 
of exclusion; on the further ground there is no evidence to 
sustain that part of the instruction which presents to the jury 
the question whether or not the defendant had been operat-
ing his car properly before the accident and, in fact, the 
testimony of the defendant himself is that he had been op-
erating it properly. before the moment of accident, and there-
fore the instruction presents a theory of the case 
page 688 ~ to the jury 'vhich the defendant himself has re-
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We object to the instruction on the further ground that 
there is. nothing in this case to show that the plaintiff ac-
quiesced in the manner in 'vhich the defendant was driving 
his car, and the instruction further unduly emphasizes and, 
in fact, entirely limits the plaintiff's right to recovery to the 
proposition as to whether or n~t the jury believes the plain-
tiff actually made a protest or remonstrance. As drawn the 
instruction tells the jury that if they do nqt believe the plain-
tiff did make a protest or remonstrance she cannot recover, 
irrespective of any Jact or circumstance which may have been 
proved and irrespective of the manifest gross negligence of 
the defendant. 
Note : Instruction '' J" refused and Instruction "J -1" 
given in lieu thereof. 
!fir. Evans: The plaintiff objects to the giving of Instruc-
tion "J-1" on the ground that there is no evidence in this 
case to sustain the question that the instruction presents to 
the jury as to whether the defendant was operating his au-
tomobile with the same or similar degree of care or lack 
thereof prior to the accident as he exercised at the time of 
the accident. The evidence in the case and the testim~ny of 
the defendant himself is that he had no difficulty 
page 689 ~ driving his car and did not drive it improperly 
until such time as Miss lVIason, now Mrs. Apper-
son, protested, which protest was followed soon after by a 
protest made by the plaintiff. The defend~nt said he ha~ 
no difficulty in driving his car until the time he hit the dirt. 
He placed the accident entirely on the question of there be-
ing dirt in the road through which he· skidded. There is no 
eyidence in the case to show that the plaintiff in this case, 
who was a child seventeen years of age and who had never 
known the defendant before, kne'v or in the exercise of or-
dinary care should have known that the defendant was im-
properly driving his car and no evidence whatever to show 
that she should or had any opportunity at any time to leave 
the car, the evidence showing that the p~aintiff was being 
driven by the defendant over a lon.ely .road which was unfa-
miliar to her to a destination selected by the defendant and 
the route to which was entirely selected by the defendant. 
lVfr. Bren1ner : The defendant excepts to the refusal of 
the Court to grant Instruction '' J'' as offered by the defend-
ant, and further objects to the Instruction "J-1 '' as drawn 
by the Court to be given in the place of Instruction '' J'' in 
that the expression "and that the plaintiff acquiesced in the 
manner in which the defendant was operating his automo-
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bile'' fails to inform the jury of the duty under which the 
plaintiff ·was under the law to protest to or reman-
page 690 r sh·ate with the defendant concerning the lllan-
ner in 'vhich she claimed he was operating his 
automobile. 
Instruction "J -1" as dra,vn by the Court is further ob-
jected to for the reason that the plaintiff under this instruc-
tion is not required. to have left the car unless ''under all the 
circumstances she should have left the said car;'' whereas, 
under the standard fixed by the law she '''as required to have 
left the car if under all the facts and circu1nstances of the 
case a person of ordinary prudence, exercising ordinary care 
for their own safety, would have left 'the car if such oppor-
tunity existed. 
1\ir. Bremner: We wish to withdraw "J" and "J-1'' and 
if you permit us we will draw one on protest alone. 
The Court: After the Court had announced it would give 
Instructions 1, 2, 3-a, 4, 5, 6, 7 and 8 for the plaintiff and ''A'', 
' ' B ", " C ", " D ", " E-1 ", " F ", ' ' G ", " I-I ", " I " and ' ' J ·J " 
for the def·endant, the defendant moved to withdra'v ".J', 
which had been refused by the Court, as had like,vise "E" 
been refused by the Court, and to also withdraw '' J -1.' '. 
Mr. Bremner: No. we do not ask to 'vithdraw "J-1". That 
is not our instruction. 
The :Court: You moved to withdraw "J" which had been 
refused by the Court and 'vas out of the record 
page 691 ~ anyhow. 
1\fr. Br~mner: "\Ve feel 'vhen the plaintiff has 
made certain exceptions to Instruction ''J-1'' and that as 
counsel for the defendant cmnes in and unites in the request 
that you refuse it that the plaintiff cannot blow hot and cold. 
The Court: The Court has a duty to instruct the jury on 
what it thinks is the law of the case and that is what I have 
done in "J-1 ". 
1\:fr. Bremner: \V e have con1e in and want the record to 
show we agree "rith the plaintiff that J-1 is not a proper in-
struction and we do not wish it submitted to the jury. We 
unite with the plaintiff in saying it is not proper. 
The Court : Arc these all the instructions you are going 
to offer because I an1 not going to rule on it now. 
1\fr. Brmnner: \Ve are going to give one on simple pro-
test. It "rill be squarely in the teeth of Judge Prentiss' de-
cision, but we think clearly right in this case. 
The Court: You have asked to withdra'v ''J-1"1 
· Mr. Bremner: No·, we are uniting with the plaintiff that 
it is wrong·. 
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Note: At this point the Court adjourned to ~fay 4, 1938, 
at ten o'clock A. ~L 
page 692 ~ May 4, 1938. 
The Court convened pursuant to adjournment. 
Defendant's Instt·'ltction "0": 
Mr. Evans: The plaintiff objects to the giving of Instruc-
tion '' 0'' on the same grounds which the plaintiff has as-
signed for her objection to Instructions ''J" and "J-1". 
The Court: As both parties have objected to "J-1'' it is 
taken from the instructions and is not given under the ob-
jection of both parties. 
Defendant's Instruction "P": 
1\fr. Evans: I object to the giving of this instruction-
The Court: That is refused. 
Note: The counsel for plaintiff and defendant except to 
the action of the Court in g-ranting instruction over their 
objection for the reasons stated and except to the action 
of the Court in refusing instructions offered by them respec-
tively as correctly stating· the law and as being justified un-
der the evidence in the casP.. 
Note : The jury was taken to vie'v the scene of the acci-
dent in the custody of the bailiff of the Court and 
page 693 ~ then returned into court. 
Whereupon, the Court gave the following instructions to 
the jury: 
All of 'vhich is signed, sealed and made a part of the rec-
ord in this case on the 6 day of .July, 1938, after due notice 
in writing to the counsel for the plaintiff. 
pag·e 694 }-
WILLIS D. :MILLER, (Seal) 
Judge. 
BILL OF EXCEPTION NO. 8. 
Be it remembered that at the second trial of this case, 'vhile 
the witness, Officer W. J. Ifeclrick, 1vas on the stand in tb~ 
absence of the jury, he testified as follows: 
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By ::Mr. Bremner: 
"Q. ~fr. Hedrick, my last question asked you was whether 
or not you examined the car and your answer was in the af-
. :firmative. · In making· your examination of that car did you_ 
find anything in the back' part, either on the rumble seat or in 
that section in which the rumble seat is located¥ 
A. Yes, sir, on the floor. 
Q. And what 'vas it¥ 
A. In the floor of the rumble seat. 
B..Y the Court : 
q. You mean in the floor of the car¥ 
A. Yes, right in front. Of course, the seat of the rumble 
seat-I don't know whether thrown out or out of place; right 
i~ front where your feet would be. I found two condums. 
By ]_\Jfr. Bremner: 
Q. N o'v were those condums 'vhere the feet or in that sec-
tion of the car where the feet of the occupants of the car would 
be if they were sitting in the car in the rumble seat¥ 
A. Yes, sir. 
Q. Now 'vere those cond~tms used or unused' 
A. I would really be unable to say. I might answer it one 
was was and be wrong. I am afraid to say 
page 695 ~ whether it was or not. I know one of them wasn't; 
positive of that. 
Q. Now :first describe that one that you saw wasn't. Was 
it in the shape and forn1 of an original package¥ 
A. They 'vere very dirty and one of then1 was stuck to the 
rubber mat. That was in the floor of the rumble seat and if 
I ren1ember correctly it was still rolled up. 
Q. How about the other one? 
A. The_ other one was unusued; could see very plainly it 
just evidently had been lost on the floor. 
By the •Court: 
Q. When you say stuck to the floor do you mean it had got-
ten attached to the floor? 
A. That is the reason I hate to say whether it had been 
used or not. It is possible, I suppose, it could. have been 
. stepped on by the foot and stuck to the floor. I just don't 
know whether it was used or not, but it was rolled up.'' (Ms~ 
R., Pages 228-229). 
The plaintiff, by counsel, objected to the introduction of 
the foregoing testimony for the reasons set forth in Bill of 
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objection and refused to allow the defendant to introduce the 
said testimony by the said 'vitness before ·the jury; to which 
action of the Court the defendant, by counsel, excepted for the 
reason that the testimony 'vas competent to con-
page 696 ~ tradict perhaps the attention those in the back 
. . seat might be paying to those in the front seat 
or those in the front seat might be paying to those in the back 
seat, espe<}ially in view of the other testimony already intro-
duced concerning the drinking by all the members of the 
party of intoxicating liquors prior to the time of the accident 
and for the further reason that the probative value of the said 
testimony appears sig·nificant. in the light of the fact Imown 
to the Court that Mr. Cottle, who was the plaintiff's escort on 
the night of the accident, and~ who was riding with her in the 
rumble seat had not appeared in any of the trials of this case 
after the information disclosed in the above testimony had 
been suggested. · 
All of which is signed, sealed and made part of tl1e rec-
ord in this case on the 6 day of July, 1938, after due notice in 
writing· to counsel for the plaintiff. 
WILLIS D. J\1~LLER (Seal) 
· Judge. 
page 697 ~ BILL OF EXCEPTION NO. 9. 
Be it remembered that at the second trial of this case, while 
the witness, !'I. C. Cox, 'vas on the witness stand, he testified 
in part as follo,vs, upon direct examination by counsel for 
the defendant: 
''Q. What condition as far as sobriety was Johnnie Yorke 
in when you left there at midnight? 
A. I would say he was intoxicated. 
Q. Tell the jury why you say that. In other words,· from· 
his words-
1\tfr. Evans: No,v, if Your Honor please....:... 
The Court: Objection sustained. 
By 1\.fr. Bremner: 
Q .. Just tell the jury why you say he was intoxicated. 
A. Well, we had been indulging in . Scotch jokes together 
across the table. 
By Mr .. Evans: 
·Q. Jokes. 
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A.. That is right. 
By !:fr. Bremner: 
Q. Anything else ¥ 
A.. None other than intoxicated. 
Q. vVell, did you see him walk?'' (~Is. R., page 253.) 
page 698 ~ To which last question the plaintiff, by counsel, 
objected; and the Court sustained the said ob-
jection, to which action of the Court the defendant, by coun-
sel, excepted for the reason that the question ·was proper to 
elicit testimony relevant to the issues in the case, and for the 
further reason that the ~Court had pernlitted counsel for the 
plaintiff to ask both the plaintiff and l\irs. Apperson when 
they were on the "~itness stand 'vhether oi· not they had see'n 
the defendant, Yorke, walk to his car and whether or not he 
appeared to walk in a normal manner. 
All of which is signed, sealed and made a part of the rec-
ord in this case on the 6 day of July, 1938, after due notice in 
writing to counsel for the plaintiff. 
'I~. I~ . 
WILLIS D. l\IILLER (Seal) 
Judge. 
page 699 ~ BILL OF EXCEPTION NO. 10. 
Be it reme1nbered that at the second trial of this case while 
the witness, l\1:. C. Cox, was on the witness stand, the defend-
ant, by counsel, proposed to prove by the said witness that 
the said witness did not appear in the first of this series 0!! 
three cases brought against the defendant, Yorke; that tlie 
witness first appeared at the second trial of this series, 
namely, the trial of the case of Mason v. Yorke, and that at 
that thne he 'vas smnmoned while the trial was in progress and 
took the witness stand in1n1ediately upon arriving at t.he 
courtroom and had had no conversation with the defendant 
or his counsel prior to that time, and that he had repeatedly 
refused since he had testified in the ~iason case to give .to 
defendant's counsel the names of the parties 'vho were with 
him at the Wigwan1 on the night of the accident and that the 
name of l\fr. Munt, his compa1lion during that evening, was 
not n1entioned until the witness was required by the Court to 
state it. 
The plaintiff,_ by counsel, objected to the introduction of 
this testimony; and the Court sustained the said objection 
of the plaintiff, to which action of the Court the defendant, 
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by counsel, excepted for the reason that the defendant, Yorke, 
during the trial of the case of Cottle v. Yorke, denied under 
oath that he knew who the witness, lVI. C. Cox, -was, and it was 
not until the trial of the case of IJf as on v. Yorke when the de-
fendant, Yorke, during cross examination by 
page 700 ~ counsel for the plaintiff, divulged the name of the 
witness, and that it clearly appeared that the de-
fendant, Yorke, had utterly failed to cooperate with his coun-
sel in the trials of any of the three cases, and for the further 
reason that the real defendant, an insurance company, even 
' though unknown to the jury had a right to repel the inference 
which the jury might have drawn from the fact that the wit-
ness, 1\L C. :Cox, was required by the Court to state the names 
of the three other people \Vho were with him at the Wigwam 
on the nig·ht of the accident, that counsel for the defendant 
were parties to the withholding of the testimony of witnesses 
to the vital issues in the case fron1 the jury. 
All of 'vhich is signed, sealed and n1ade part of the record 
in this case on the 6 day of July, 1938, after due notice in 
writing to counsel for the plaintiff. 
WILLIS D. niiLLER (Seal) 
Judge. 
page 701 ~ BILL OF EXCEPTION NO. 11. . 
Be it rmuembered that at the second trial of this case and 
after the plaintiff had introduced all of the. testiinony on her 
behalf, and rested her case, the defendant, by counsel, 1nade 
a n1otion to strike out and exGlude from the consideration of 
the jury all of the evidence introduced on behalf of the plain-
tiff for the reason that the evidence did not disclose a case of 
gross negligence or wilful or wanton injury, for the reason 
that the evidence an1ply disclosed that. the plaintiff and de-
fendant had been drinking whisky together a short while 
prior to the accident, and that the plain~iff kne,v, or, in the 
exercise of ordinary care for her own $afety, should have 
]{nown that the defendant was an unsa~~ driver, and that, 
therefore, ·when she entered the auton1obile of the defendant 
and continued to ride with him, under the circun1stances, her 
conduct in this behalf constituted such negligence on her part 
as should bar any recovery by her as a matter of law, and 
for the further reason that the plaintiff n1ade no sufficient 
protest to the defendant concerning the manner in which she 
alleged he was driving his automobile. 
But the Court overruled the said motion, to which action 
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of the Court the defendant, by counsel, excepted, for the rea-
sons assigned, as stated above. 
All of which is signed, sealed and made a part of the rec-
ord in this case on the 6 day of July, 1938, after due notice in 
writing to c~unsel for the plaintiff. 
WILLIS D. l\1ILLER (Seal) 
Judge, 
PrlgQ 702 ~ l3ILL OF E~CEPTION NO. 12. 
:ae it remembered that at the second trial of this case, and 
after all of the evidence as set forth in Bill of Exception No. 
7 had been offered by the plaintiff and the defendant, ·and 
both )lad r-ested their· cases, the defendant, by counsel, made 
a motion to strike out and exclude from the consideration of 
the jury all of the evidence for the plaintiff, for the reason 
that the evidence did not disclose a case of gross negligence 
or wa:Q.ton or wilful injury, that the evidence sho,ved that the 
plaintiff should, by the exercise of ordinary care for her own 
safety, have known that the an1ou.nt of liquor consumed by 
the defendant, Y orl\e, was such as to put her on notice that 
he was not a safe driver, and that there was no sufficient pro-
test Inade by the plaintiff of the manner in 'vhich the defend-
ant, Yorke, was operating· the car at the time of the injury. 
But the Court overruled the said 1notion, to which action 
of the Court the defendant, by counsel, excepted, for the rea-
sons stated. · 
AU of which is signed, sealed and made part of the rec-
ord in this case upon the 6 day of July, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. MILLER (Seal) 
Judge. 
pag·e 703 ~ BILL OF EXCEPTION NO. 13. 
Be it remembered that at the second trial of this case and 
after aU of the evidence as set forth in Bill of Exception No. 
7 had bee1;1 offered by the plaintiff and the defendant, and 
both had rest~d their cases, and after the Court had over-
ruled the motion of the defendant to strike and exclude from 
tl1e considerfl.tio11 of the jury all of the -evidence introduced on 
behalf· of the plaintiff, to which action of the c·ourt the de-
fendant, by counsel, excepted, as set forth in Bill of Excep-
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tion No. 12, the defendant, by counsel. objected to the giving 
of any instructions on behalf of the plaintiff because the evi-
dence failed to disclose a case of gross negligence or wanton 
or wilful injury, because the evidence showed that the plain-
tiff by the use of ordinary care should have known that the 
amount of liquor consumed by the defendant, Yorke, was 
such as to render him an unsafe driver, because there was no 
sufficient protest made of the manner in which the defendant 
was operating the car at the time of the injury and also 
because the evidence showed that the plaintiff, if she was not 
under the influence of liquor, herself, was bound, in the ex-
ercise of ordinary care on her part, to have known that the 
defendant, Yorke, was affected by the drinking· of liquor and 
that if she did consume liquor to an extent that affected her 
own judgn1ent, then also in that event she could not recover. 
But the Court overruled the said objection, to which ac-
tion of the Court the defendant, by counsel, ex-
page 704 }- cepted for the reasons stated . 
.All of which is signed, sealed and made part of the rec-
ord in this case upon the 6 day of July, 1938, after due notice 
in writing· to counsel for the plaintiff. 
WILLIS D. MILLER (Seal) 
Judge. 
page 705 }- BILL OF EXCEPTION NO. 1~. 
Be it remembered that at the second trial of this case, and 
after all of the evidence as set forth in Bill of Exception .No. 
7 had been offered by the plaintiff and the defendant, and 
both had rested their cases, the Court granted the following· 
instructions, namely: 
At the request of the plaintiff: 
In-struction No. 1. 
"The Court instructs the jury that it was the duty of the 
defendant, John L. Yorke, in operating his automobile to 
run the same at a reasonable rate of speed under all the facts, 
circumstances and conditions then obtaining·; to keep his au-
tomobile under reasonably proper control; to keep and main-
tain a reasonable lookout; and to drive the same upon the 
right half of the highway practicable so to do; and if you be-
lieve from the preponderance of the evidence in this case that 
he violated the above mentioned duties, and that his violation 
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thereof was of such character as to constitute gross negli-
gence on his part, and as the sole proximate result of such 
gross negligence, if such existed, the automobile was over-
turned and the plaintiff, l\1arcclle Denise l\Iayna~·d, injured, 
while exercising ordinary care on her part, then you should 
find your verdict for the plaintiff.'' 
The defendant, by counsel, objected to the giving of this 
instruction because the words "if any'' should 
pag-e 706 ~ be added inunediately after the \Vords "and that 
his violation thoreof'' as given in the fifth full 
line fron1 the botton1 of the said instruction, because in effect 
by this instruction the Court told the jury that there was a 
violation; upon the ground that the evidence did not disclose 
any act or acts or co1nbina tion of acts which could amount to 
gross negligence on the part of the defendant; because there 
\Vas not shown to have been anv causal connection between 
, the position in the road in which the defendant was driving 
and the accident, especially in view of the fact that there was 
no evidence of any approaching· auton1obile; that the instruc-
tion was not justified under the evidence; and further upon 
the ground that the uncontradicted evidence was that the dirt 
\Vas deepest at the extreme right of the road. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the rea-
sons assigned, as set forth above. 
I nst·ruction f.t7 o. 2. 
"The Court instructs the jury that while ~Iiss 1'Iaynard as 
the guest of the de fondant assumed the ordinary risks of the 
operation of the automobile by the defendant, yet lVIiss lVIay-
nard did not assun1e any act of gross neg·ligence on the part 
of the defendant, if you believe that such gross negligence 
existed. " . 
The defendant, by counsel, objected to the giving of this 
instructio~1 on the ground that it was not justi~ 
page 707 ~ :ficd fron1 the evidence in the case and upon the 
further ground that the matter of drinking should 
have been n1entioned in the instruction, because, if l\fiss ~lay­
nard, the plaintiff, did know, or in the exercise of ordinary 
care, should have known, that the defendant was drinking 
to such an extent that it n1ight affect the operation of his car·, 
the instruction would not be applicable. 
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of the Court the defendant, by counsel, excepted, for the rea-
sons assigned, as set forth above. 
Instruction No. 3-A. 
'·'The Court instructs the jury that gross negligence may 
be acts or omission of an aggravated character falling short 
of being such reckless disregard· of probable consequences 
as is equivalent to a wilful and intentional wrong.'' 
The defendant, by counsel, objected to the giving of this 
instruction on the ground that it contained an abstract prin-
ciple of law and for the same grounds given in the general 
objection to the granting of any instructions and to all of the 
instructions as set forth. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the rea-
sons assigned, as s·et forth above. 
lnst·rnction No. 4. 
"The Court instructs the jury that they are the 
page 708 ~ sole judges' of the credibility of the witnesses and 
in determining the weight to be given to the testi-. 
mony of any witness they may consider the appearance and 
demeanor of the witness on the stand; their manner of testi-
fying; their apparent candor and fairness; their apparent in-
telligence or lack of intelligence; their interest in the result · 
of the suit; their opportunity for knowing the truth, and all 
other surrounding circumstances appearing on the trial and 
from all these things t.hey are to determine. which witnesseH 
a.re the more worthy of credit, and to give credit accord-
ingly." 
The defendant, by counsel, objected to tJle giving of this 
instruction upon the grounds assigned in the general objec-
tion to the granting· on behalf of the plaintiff of any instruc-
tion. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the rea-
sons assigned, as set forth above. · 
Inst·ntction No . . ?. 
''The Court instructs the jury that if ·the defendant relies 
on contributory negligence of the plaintiff as a defense to 
this action, then the burden is upon the defendant to prove 
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contributory negligence on the part of the plaintiff by a pre-
ponderance of the evidence, unless contributory negligence 
appears fron1 the plaintiff's evidence or may be fairly in-
ferred -:f:t·.o;m all the facts and circumstances of the case.'' 
lnst1·uction No. 6. 
''The Court instructs the jury that if you be-
pag·e 709 ~ lieve from a preponderance of the evidence in this 
case that the defendant, ,John L. Yorke, drank 
intoxicating liquors at the Vligwam on the night of the acci-
dent, and that the defendant, John L. Yorke, was so affected 
by such intoxicating liquor that he operated his car in a 
grossly neg-ligent n1anner and thereby lost control thereof 
and turned the smne over thereby injuring the plaintiff, Mar-
celle Denise 1\tiaynard, and that the plaintiff, l\1:arcelle Denise 
~Iaynard, did not know or in the exercise of ordinary care 
should not have known that the defendant, ,John L. Yorke, 
was so affected by liquor as to likely affect his operation of 
the car when the plaintiff P.ntcred and rode in the car, or did 
not have an opportunity to leave said car after discovering the 
defendant's condition, if she did discover such condition, then 
you should find your verdict for the plaintiff." 
The defendant, by counsel, objected to the giving of this 
instruction on the ground that its effect was to tell the jury 
that the plaintiff was not to he found guilty of contributory 
negligence unless they believed that she kne,v, or in the exer-
cise of ordinary care should have known, that the defendant 
had drunk such quantities of intoxicating liquor as to likely 
operate his car in a grossly negligent manner; whereas, un-
der the law if the plaintiff kne\v, or in the exercise of ordi-
nary care ought to have known, that the drinking· of liquor 
by the defendant was likely to affect his manner of driving in 
any degree and she thereupon rode, or continued to ride, with 
him, she 'vas guilty of contributory negligence, 
page 710 ~ and also upon the ground that under this instruc-
tion positivP. notice on the part of the plaintiff 
of the defendant's intoxicated condition was required before 
she, the plaintiff, was required to exercise an opportunity to 
leave the defendant's car; whereas, under the law she would 
have been guilty of contributory negligence if she continued 
to ride in the said car and failed to take advantage of an op-
portunity to leave the car if she should have known of the 
defendant's intoxicated condition by the exercise of or-dinary 
care for her own safety, and also upon the further ground 
that it was a finding instruction and permitted a recovery 
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upon the want of knowledge by the plaintiff of the defendant's 
condition alone. · 
But the Court overruled the said objections, to which ac- · 
tion of the Court the defendant, by counsel, excepted, for the 
reasons assigned, as set forth above. 
Instntetion No. 7. 
· "The Court instructs the jury that in order to excuse the 
.defendant, Yorke, from any acts of gross neglig·ence of which 
you may believe from the evidence he was guilty, on the con-
tention that defendant, Yorke, was confronted 'vith a sudden 
emergency, you must believe from a preponderance of the 
evidence that such sudden emerg·ency did, in fact, exist and 
that the en1ergency was not brought about through gross neg-
ligence of the defendant, himself. 
page 711 ~ .And if the jury believe from the evidence that 
such sudden emergency did exist, nevertheless if 
you believe that such sudden emergency was caused by the 
gross negligence of the defendant in the operation of his au-
tomobile, then the contention that he was acting in a sudden 
emergency is no excuse. '' 
The defendant, by counsel, objected to the giving of this 
instruction upon the ground that it placed U}JOn the defendant 
a greater burden then he was required to have carried under 
the law in that he only owed to the plaintiff a slight degree of 
care. 
But the Court overruled the said objection, to which action 
of the Court the defendant, by counsel, excepted, for the rea-
sons assigned, as set fo1·th above. 
Instruction No. 8. 
"The Court instructs the jury that if you find for the plain-
tiff, you may find in such amount, not' exce~ding the sum sued 
for, as yon shall deem proper, to compensate her, and, in 
estimating her damages, take into consideration the following 
elements: 
1. Her physical and n1ental pain and suffering, and the in-
convenience caused plaintiff by her injuries. 
2. The effect of her injuries according to their degree and 
probable duration as being permanent or temporary. 
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3. Expenses incurred for medical and surgical attention~ 
· hospitals, medicines, nursing, and the like, in and about be-
ing cured of her injuries.'' 
And, at the request of the defendant: 
page 712 ~ Instruction No." A". 
"The Court instructs the jury that the mere fact that the 
plaintiff was injured while riding in the automobile of the 
defendant raises no presumption that the defendant, John 
Yorke, was neglig·ent, and the burden of proving negligence as 
defined in these. instructions on the part of the said defendant 
is upon the plaintiff. And the Court instructs the jury that 
in order for the plaintiff to recover in this case against the 
defendant, she must prove by a preponderance of the evidence 
that the defendant, John L. Yorke, was guilty of gross neg-
ligence and that such negligence was the sole proximate cause 
of the injury complained of. And unless the plaintiff does 
establish these facts by a preponderance of the evidence, the 
jury must bring in their verdict for the defendant, John L. 
Yorke.'' 
Instruction No. "B". 
"The Court instructs the jury that the driver of an auto-
mobile who has an invited guest riding with him is not under 
the same obligation to his guest as to the measure of care as 
he 'vould be to a passenger for pay. The driver of such a car 
makes no implied representations to such guest except: 
First: That he will not operate ·his car with gross negli-
gence, nor knowingly or wantonly add to those perils which 
may be ordinarily expected; and, 
Second; That he will not intentionally injure his guest; 
and, 
Third; That there are no known defects in the 
page 713 ~ car which would make its operation particularly 
dangerous. 
Beyond this all risks are assumed by the guest.'' 
Instr·uction No. "C". 
· ''The Court in~tructs the jury that an invited guest cannot 
recov~r of her ~ost for the host's ordinary negligence. In 
.John L. Yorke v. Marcelle D. Maynard, etc. 
other 'vords, the guest cannot recove1~ dmnages of the host fo · 
the latter's mere failure to exercise such care as an ordinary 
prudent person would have exercised under like circum;... 
stances. 
Gross negligence is substantially and appreciably big·her 
in degree than ordinary negligence, and before the guest can 
recover, she must prove by the greater weight of the evidence 
that her host was guilty of such conduct which amounts to 
n1ore than the host's failure to exercise ordinary care under 
the circumstances. It must be conduct which is gross or cul-
pable, and by that is n1eant conduct for which the host would 
be censurable or blan1able. The inadvertent failure to do 
something ordinarily required, or the doing- of son1ething 
ordinarily not careful, is not sufficient. The conduct must 
he of such character as to import recklessness or indiffer-
'enc-e to the safety of the guest. Therefore, unless the jury 
believe the plaintiff has established by a greater weight of 
the evidence that the defendant, John L. Yorke, 'vas guilty 
of gross or culpable negligence in driving the automobile at 
the tin1e and place of the accident, and that such gross or 
culpable negligence was the sole cause of the plaintiff's in-
juries, they should find for the defendant.'' 
page. 714 ~ bu;tnwfion No." D". 
''The Court instructs the jury that mere inattention or 
mere inadvertence or failure to skillfully operate an automo-
bile, if they believe such existed, is insufficient to prove gross 
negligence.'' 
Instruction No. "E-1 ", as an1ended by tlie Court after the 
Court had refused Instruction No. E. 
''The Court instructs the jury that the defendant has a 
right to assu1ne, in the absence of knowledge to the contrary, 
that the road upon 'vhich he was driving at the time of the 
accident, would be in a reasonably safe condition, and that as 
a matter of law he was not rBquirecl to anticipate defects 
therein,. if you believe from the evidence that such defect 
did exist. You are, therefore, told that if you believe frmn 
the evidence that the defendant, without gross negligence on 
his part, while driving along- a hard-surfaced road, and just 
before arriving at the point of the accident, suddenly reached 
a portion of that road upon 'vhich there was sand or loose 
earth, "rhich rendered the road unsafe, and if you believe 
from a preponderance of the evidence that because of such 
condition of the roadway the defendant was confronted with 
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an emergency, which did not arise from gross negligence on 
his part, and it thereupon became necessary for the defend-
ant to act instantly in an attempt to slow down or stop his 
autorp.obile, and he 1nade such choice and acted as a person of 
ordinary prudence might have done under similar 
page 715 ~ circumstances, even though such action c1eveloped 
not to be the wisest one, he 'vas not then guilty of 
such negligence as 'vould enable the plaintiff to recover and 
you should find your verdict for the defendant.'' 
Instruction No." F". 
''The Court instructs the jury that if you believe from the 
evidence that it is equally as probable that the plaintiff w~s 
injured without gToss negligence of the defendant as that 
she was injured as a result of such gross negligence of the de-
fendant, then the plaintiff has failed to prove by a preponder-
ance of the evidence that the defendant, John Yorke, was 
guilty of such negligence as to entitle the plaintiff to recover, 
and you should find your verdict for the defendant, John 
Yorke.'' 
Instruction No. "G". 
''The Court instructs the jury that if you believe from the 
evidence in this ease that the injuries sustained by the plain-
tiff were the result of an unavoidable accident and not there-
sult of gToss negligence on the part of the defendant, then 
your verdict should be for the defendant.'' 
In.structio'l~ No. "H-1 ". 
''The Court instructs the jury that if you believe from the 
evidence in this case that the defendant has been drinking 
intoxicating liquor at the Wigwam on the night of the acci-
dent, and ,that the defendant had consumed such quantity of 
intoxicants as to make it probable that he, in and about the 
operation and control of his automobile, would 
page 716 ~ fail to exercise slight care for the safety of other 
persons riding with him in his said automobile, 
and that such facts were known to the plaintiff, or, in the 
exercise of ordinary care, should have been known to her, 
and that a reasonably prudent person acting with ordinary 
care for his own safety would, under the facts and circum-
stances existing, have declined to ride in the said automobile 
.John L. Yorke v. Marcelle D. Maynard, etc. ~. 435 
while the defendant was operating the same, but that the 
plaintiff, nevertheless, entered and rode in the said automo-
bile and was injured, then, even though you may believe that 
the plaintiff's injuries were brought about by the gross neg-
ligence of the defendant, yet, if you also believe from all of 
the evidence in the case that such conduct on the part of the 
defendant was induced, in any effective degree, by the con-
sumption of intoxicating liquor by him, you will :find your 
verdict for the defendant, John L. Yorke.'' 
Instruction No. "I". 
"The Court i_nstructs the jury that they must consider this 
case .solely upon the evidence :before them, and the law laid 
down in the instructions of the Court, and they must not al-
low any sympathy which they may feel for any of the parties 
to influence their verdict. A verdict cannot be based in whole 
or in part upon conjecture or surmise or sympathy, but must 
be based solely upon the evidence in the case and the· instruc-
tions of the Court. '' 
All of whicl1 is_ signed, sealed and made a part of the rec-
ord in this case on the 6 day of July, 1938, after 
page 717 ~ due notice in writing to counsel for the plaintiff. 
V\TILLIS D. :MILLER (Seal) 
Judge. 
page 718 ~ BILL OF EXCEPTION NO. 15. 
Be it remembered that at the second trial of this case, and 
after all of the evidence as set forth in Bill of Exception No. 
7 ·had been offered by the plaintiff and the ·defendant, and 
both had rested their cases, the following instruction No. 
'' E '' was offered by the defendant: 
"The Court instructs the jury that the defendant has a 
right to assume, in the absence of knowledge to the contrary, 
that the road upon which he was driving at the time of the 
accident would be in a reasonably safe condition, and that 
as a matter of law he 'vas not required to anticipate defects 
therein, if you believe from the evidence that such defect did 
exist. You are, therefore, told that if you believe from the 
'evidence that the defendant, without gross negligence on his 
part, while driving along a hard-surfaced road, and just be-
fore arriving- at the point of the accident, suddenly reached 
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a portion of that road upon ·which there 'vas sand or loose 
earth, which rendered the road unsafe, a:pd if you believe 
from a preponderance of the evidence that because of such 
condition of the roadway the defendant was confronted with 
an emergency, which did not arise from gq:>ss negligence on 
his part, and it thereupon becan1e necessary for the defendant 
to act instantly in an atten1pt to slow down or stop his auto-
mobile, be was not guilty of such negligence as 'vould enable 
the plaintiff to recover, if he made such choice as a person 
exercising a slig·ht degree of care 1night have 
page 719 ~ made when placed under shnilar circuinstances, 
even though such choice developed not' to be the 
·wisest one. It is not sufficient that the plaintiff prove that 
the defendant failed to exercise that degree of care which' 
would have been exercised by an ordinarily prudent person 
under the cirmunstances. She n1ust go further and prove 
that the defendant made such choice in attempting to avoid 
the danger as exhibited gross negligence upon his part. And, 
unless you believe that she has proven this fact by a prepon-
derance of the evidence, your verdict will be for the defenu-
ant. '' 
But the ·Court refused to give the said instruction, to which 
action of the Court the defendant, by counsel, ·excepted for 
the reason that the instruction was proper under the law and 
the evidence, because under the law the defendant had a right 
to assume in the absence of knowledge to the contrary tha.t 
the road upon which he was driving at the time of the acci-
dent would b·e in a reasonably safe condition and if the jury 
believed from the evidence that the defendant without gross 
·negligl~nce on his part while driving along a bard-surfaced 
road and just before arriving at the point of the accident sud~ 
denly reached a portion of that road upon which there 'vas 
sand or loose earth ·which rendered the road unsafe and that 
the defendant was therebv confronted 'vith a. sudden emer-
gency which did not arise ··fron1 gToss neg·Iigence on his part 
and it thereupon became necessary for the defendant to act 
instantly in a atten1pt to slo'v down or stop his 
page 720 ~ automobile, then he was not guilty of such- neg-
ligence as would entitle the plaintiff to recover if 
he made such choice as a pP-rson exercising a slig·ht degree 
of care might have made when placed under similar cir-
cumstances even though such choice developed not to be 
the wisest one, and upon the further ground that under the 
la'v and the evidence if the jury· believed that such sudden 
emergency did exist then in order to re.cover the plaintiff 
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should have been required to prove that the defendant in at-
tempting to avoid the said danger made such choice as ex-
hibited gross negligence on his part . 
.All of which is signed, sealed and n1ade a part of the rec-
ord in this case on the 6 day of July, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. ~IILLER (Seal) 
Judge. 
page 721 ~ BILL OF' EXCEPTION NO. 16. 
Be·it remembered that at the second trial of this case, and 
after all of the evidence as set forth in Bill of Exception No. 
7 had been offered by the plaintiff and the defendant, and 
both had rested their cases, the following instruction, No. 
"0 ", was offered by the defendant : 
"The Court instructs the jury that the grounds upon which 
the plaintiff seeks to hold the defendant liable to her in dam-
ag·es in this case is neg·ligence, as heretofore defined in other 
instructions g·iven you by the Court, and that in such case 
the law requires that the plaintiff herself be free from any 
neg·Iig·ence which contributed, in any degree, to cause the ac-
cident in which she was injured; you are told, therefore, that, 
even though you may believe that the accident happened as 
the result of grossly neg·ligent conduct on the part of the de-
fendant, yet if you believe by a preponderance of the evidence 
in this case that the defendant had been operating his auto-
mobile with the same or a similar degree of care, or lack 
thereof, prior to the accident as he exercised at the time of 
the accident, and that this fact was known to the plaintiff, or, 
in the exercise of ordinary care for her own safety, should 
have been known to her, and that the plaintiff acquiesced in 
the manner in ,vhich the defendant was operating his automo-
bile by failing· to protest to, or ren1onstrate with, the defend-
ant concerning· the same, or, if you believe fron1 
page 722 ~ the evidence that a protest was n1ade by the plain-
tiff to the defendant, by failing to protest to, or 
remonstrate with the defendant a sufficient time before the 
accident so that the defendant could have changed the man-
ner in which he was driving, then you will return your ver-
dict for the defendant, John L. Yorke.'' 
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But the Court refused to give the said instruction, to which 
action of the Court the defendant, by counsel, excepted, for 
the reason that the instruction was proper under the law and 
the evidence. 
All of which is signed, sealed and made a part of the rec-
ord in this case on the 6th day of July, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. ~LILLER (Seal) 
Judge. 
page 723 ~ BILL OF EXCEPTION NO. 17. 
Be It remembered that at the second trial of this case, and 
after all of the evidence as set forth in Bill of Exception No. 
7, had been offered by the plaintiff and the defendant, and 
both had rested their cases, the following instruction No. 
'' P' ', was offered by the defendant: 
''The Court instructs the jury that the grounds upon which 
the plaintiff seeks to hold the defendant liable to her in dam-
ages in this case is neg·ligence, as heretofore' defined in other 
instructions given you by the Court, and that in such case the 
law requires that the plaintiff herself be free from any neg-
ligence which contributed, in any degree, to cause the acci-
dent in which she was injured; you are told, therefore, that, 
even though you n1ay believe that the accident happened as 
the result of grossly neg·lig·ent conduct on the part of the de-
fendant, yet if you believe by a preponderance of the evi-
dence in this case that the defendant had been operating his 
automobile with the same or a similar dcgTee of care, or lack 
thereof, prior to the accident as he exercised at the tin1e o.f 
the accident, and that this fact was known to the plaintiff or, 
in the exercise of ordinary care for her own safety, should 
have been known to her, and that the plaintiff acquiesced in 
the manner in which the defendant was operating his auto-
mobile by failing to protest to, or remonstrate with, the de-
fendant concerning the same, then you will return your ver-
dict for the defendant, J o~1n L. Yorke. '' 
page 724 ~ But the Court refused to give the said 'instruc-
tion to which action of the ;Court the defendant, 
by counsel, excepted, for the reason that the instruction was 
proper un~er the law and the evidence. 
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All. of which is signed, sealed and made part of the record 
in this case on the 6 day of July, 1938, after due notice ·in 
writing to counsel for the plaintiff. 
WILLIS D. MILLER (Seal) 
Judge. 
page 725 ~ BILL OF EXCEPTION NO. 18. 
Be it remembered that at the second trial of this case, and 
after the jury had been. sworn to try the issue joined and after 
all of the evidence as set forth in Bill of Exception No. 7 had 
been introduced before the jury, which the Court certifies as 
part of this Bill of Exception, to be the evidence and all the 
evidence introduced at the second trial of this action, and 
whj.ch said Bill of Exception No. 7 is hereby specifically re-
ferred to and made part of this Bill of Exception; and after 
the Court had instructed the jury, as set forth in Bill of Ex-
ception No. 14, which said Bill of Exception is hereby specifi-
cally referred to and n;1ade· part of this Bill of Exception; and 
after argument by counsel, the jury retired and later returned 
to the Court the following verdict: 
"We, the jury, on the issue joined, find for the plaintiff 
and assess the damages at $1,000.00. '' 
Whereupon, the defendant, by counsel, moved the Court to 
set aside the verdict of the jury and enter up final judgment 
for the defendant, upon the following· grounds: 
The v·erdict was contrary to the law and the evidence and 
without evidence to support it. · 
The Court erred in admitting certain evidence over the ob-
jection of the defendant. . 
The Court erred in giving· at the request of the plaintiff any 
instruction, and certain otlier instructions more 
page 726 ~ specifically objected to. · 
1 The Court erred in refusing to grant certain 
instructions a.t the request of the defendant. . 
The Court erred in r·efusing to strike the plaintiff's evi-
dence upon the grounds set forth in the said motion. 
The Court erred in refusing· to hold that the plaintiff in 
this case was guilty of contributory negligence as a matter 
·~~D Supreme Court of Appeals of Virginia 
of law and that the defendant was not guilty of primary neg-
ligence as a matter of law. 
And, thereafter, the said motion was argued by counsel; 
and thereafter, on the 2nd day of J ~e, 1938, the iQourt over-
y;uled the said motion and entered final judgment on the ver-
dict of the jury for the plaintiff, to which action of the Court 
the defendant, by counsel, excepted upon the grounds herein-
before set forth and for the reasons stated. 
All of which is signed, sealed and made a part of the rec-
ord in this case on the 6 day of July, 1938, after due notice 
in writing to counsel for the plaintiff. 
WILLIS D. :MILLER (Seal) 
Judge. 
I, Luther Libby, Clerk of the Law and Equity Court of the 
City of Richmond, do hereby certify that the foregoing· is 
a true transcript of so much of the record as was agreed be-
tween counsel for the plaintiff and defendant should be copied 
in the above entitled case, :being the entire record except the 
maps, marked Exhibits Nos. 1, 2, X and Y, wherein ~Iarcelle 
Denise J\IIaynard, an infant, who sues by Tha.las Penn :Niay-
nard, her father and next friend is complainant and John L. 
Yorke, defendant, and that the plaintiff had due notice of the 
intention of the defendant to apply for such transcript. 
Witness my hand this 30th day of July, 1938. 
LUTI-IER LIBBY, Clerk. 
Fee for record $263.00. 
A Copy-Teste: 
1\i. B. WATTS, C. C. 
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